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STENOGRAPHIC TRANSCRIPT OF PROCEEDINGS
” Before the
 MILITARY GOMMISSION TO TRY PERSONS CHARGED WITH
OFPENSES AGAINST THE LAW OF WAR AND THE

ARTICLES OF WAR.

Wﬁlhington, D, C.
Wednesday, July 8, 1942.
The Military Commission appointed by the P;esident by ofder
dated July 2, 1942, met, in room 5235 Department of Justice, at
10 o'clcck a. m., to try for offenses against the Law of War
and Articles of War, the rolloviﬁg perascns: Ernest Peter
Burger, George John Dasch, Herbert Haupt, Heinrich Harm

Heinck, Ednr} AJohn Kerling, Hermamn Neubsuer, Richard Quirin

and Werner Thiel.
PRESENTt Members of the Kilitary Commission, ss follows:

HeJor General Frank R. McCoy, President,
¥ajor General Walter S, Grant,

Eajor General Blanton Winship,

Ma Jor General Lorenzo D. Gasser,
Brigedier General Guy V. Henry,
Brigadier General John T. Lewis,
Brigadier Generel John T. Kennedy.

As Trlal Judge Advocates:

Honorable Francis Biddle, Attorney General of
the United States.

Major General Myron Cramer, The Judge Advoeate
General, U. S. Army.

Colonel F. Granville Munson,

Colenel John M. Welr,

Colonel Erwin ¥. Treusch.
Officers of the Judge Advocate General's .
Department. -

Oscar Cox, Assistant Bolicitor General of the
United States. ‘

James H. Rm. a",'
Assistant to the Attorney Gensml.

As Provbst Marshali
Brigadisr General Albert L. Cox.
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As Counsel for thg ‘Accused except George John.‘i)'aachi

Golonel Cassius M. Dowsll,

. Colenel EKexneth Royall,
¥ajor Lauson H. Stone,
-Captain William G. Hummell.

As Counsel for the Aaeua'od-ceorge Johr: Daseh:

Golenel Garl L. Ristine. i

PROCEEDIXNKGS

The President. The Commission will come to order.

The Commmlssion is now open for the trial of such persons
a8 may be brought before it.

Brigadler Gemersl Cox. Bring in the prisonsrs.

(The prisoners were brought intc the room.)

Colonel ¥unson. May it please the Commissiorn: the
prosocﬁtion is ready to procesd with the trial in the casae of
the United States ageinst Ernest Peter Burger, George John
Dasch, Herbert Hans Haupt, Hemnry Harr Helnck, Edward John
Kerling, Eermann Otte Neubauer, Richard Qﬁirin, and Werner
Thiel.

The reporter will be awom.

(The oath was administered to the reporter,
Mr, PFrancis J. Attig, as follows:)
Colonel Kunsgn, Do you swear that you will faithfully

perform the dutles of a reporter to this Commnission, 8o help

you God?t

Mr. Attig. 1 do.
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Colonel Munson. I am directed by the Trial Judge
%Advoqa;el'to”nlmaztho following men to ;his honerable Com=
gnﬁlllan;»'Tha:Triql Jndge~Aavocdto$ noﬁingtc and‘rquoat your
éhonniablo pody to sccept 28 assistant trial judge sdvocates
%thn toiloving named officers d} the Dopa}tmant of Justice;

" Osoay Cox, Assistant Solicitor General of the Unit;d States,
_and James H. Rowe, Jr., Assistant to the Attorney General.

Will thoase gentlemen rise, please, so that they may be
identified?

(Mr. Cox and Mr. Rowe rose.)

Colonel Munson. And also the_following named officers of
the United States Army: Colonel F. Granville ¥unson, now
addressing the Commission; Celonel John ¥. Welr, and Colonel
Zrwin M. Treusch; all being officers of the Judge Advocate
General's Department ér the Army.

w111'thoy be accepted ae assistant trial judge advocates?

The President. They will be accepted.

Colonel Royall. lay it please the Commission: Beflore the
defense counsel take any part or are recognized in this matter,
we desire to make a statement to the Commission.

The President. Is that in order, as far as the prosecu-
tion 1s concerned?

Colonel ¥unson. Yes.

The President. It will be recelved.

Golonel Royall. In deference to the Cormission and In

may belong te them, we desire to atate thnt; in our opinion,
the erder of ‘the President of the United States creating this |
Court s invalid and uncenstitutional. I do not think it
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necessary or appropriate to argueé that question unless I am so

| first, on f‘hﬂt")flct that the elvil courts are open in the terri-
tory in ihich we are now located and that, in our opinion,

" there are civil statutes governing the matters to be investi-

" requested.

|
!
It 1s perhaps sufficlent to state that our view 1s based, |

i
b

|

gated.

In the second place, we question the jurisdiction of any
court except a civil court over the persons.of these
defondnntba.

In the third .plaoe, we think that the order itself
violates in several specific particulars congressional enact-
ments as refloct@ in the Articles of War.

The President. Are there any remarks on the part of the
prosecution?

The Attorney General. I do not want to argue the case,
but if at the appropriate time you wish to hear argument on 1%,
I should like to be heard. May I simply meke a very brief
statement in sanswer to Colonel Royall's remarks?

In the ﬁ.rgt place, I cannot concelve that a milltary
commission composed of high officers of the Army, under a
commission signed by the Commander-in-Chlef, would listen to
argument on the question of its power under that ai.\thority to
try these defendants.

AIn the second place, let me say that the gquestion of law

involved is a question, of course, to be determined by the

" civil courts should it be prasentedA to the civil courts.

civil courts but is & trial of the offense of the law of war, i

- whieh is not Angﬁl’b‘ublo to tﬁo ¢1vil eourts. It is the trial, °

Thirdly, this 1s not a trial of offenses of law of the

1
H
}
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%as alleged in the charges, of certain enemles who crossed our

;fborders, crossed our boundaries, which had then been described

;‘by the ﬁilitary and naval suthoritises, and who crossed in dis-

';guise in enemy vessels and ianﬁod heroQ

They are oxnétly and precisely in the same poaitibn asg
armed forces invading this coﬁnﬁry. I cannot think it con-
celvable that any commisaion would listen to an argument that
armed forces entering this country should not be met by the

.resiatance of the Army itself under the Commander-in-Chief or
that they have any civil rights that you can listen to 1in this
proceeding.

Colonel Royall. May I say 1n reply, sir, that the
military rgnk of the Commission or the President of the United
States does not, in our opinion, affect the matter in any way,
and it 1s neediess to say to this Court that we are basing our
position in no sense upon the personnel of the Court or &any
lack of confidence that we have in i%.

Colonel Ristine. If the Commission please, on behalf of
the one prisoner--

The President. I take it you are Colonel Rlstine?

Colonel Ristine. Yes, sir.

The President. Representing the one prlsoner by name?

Colonel Ristine. Represeﬁting the one. Msy I reqguest
that the objJectlons urged by defense counsel be equally
applicable to that prisoner, George John Dasch?

The President. Colonel Ristine, Mr. Reporter, has been
directed by competent authority to represent that particular
prisoner, and the Commission has been so iﬁrormed bj such

authority.
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Colonel Dowell, Anothsr comment by defenae counsel, if

the Commiasion pléasot The purpose of these remarks at this

sccepts by participating in this proceeding the legallty of th%
trivunal or of 1ts method of constitution, '

The President. Doss the prosecution care to remark on
these statements of the defense counsel?

The Judge Advocats Genersl. No, sir.

The President. It is the opinion of the Court that before
any declaion in the order of inatance be passed on by the
Commisslion, the Commission shall be sworn and organized. I
might state in this connection that the Commission will hold
its proceedings in secret; that those present will be limited
to the proper offici&ls of the prosecution and of the defsense;
and that they will all be sworn, as well as such officlals as
may be pressnt on the reguest of the prosecution and the
defense, aubjéct to the decision of the Court as to the’
éroprioty of their entrance; snd that there will bs no
spectators of any charscter or kind admitted to the sessioﬂs
of thia Court or Commission.

Since the procedurs as to order of instance will Qe that
followed in military courts in general, we shall now proceed
to the sweéring of the Court and those present before taking
action on your request.

| Colonel Munson. May 1t plesse the Commission: The
dsfense counsel requests me to ask your honorable body to
aceept as assistant defenss counsel the rpllowing named

officers of the Army of the United States: kajor Lauson H.

Btone.

(I‘Jcr Stene rose.)
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Colonel Munson. Captain William G. Hummell.
(Captain Hummell rose.)
Colonel Munson. With reépect to those present, do I
~understand the order of the Commission to cover the officers
of the Federal Bureau of Invesf;gation, who are necessary in

the conduct of the case, and such assistants as the Attorney :

General may dssire to aid him in the prosecution of the case, }
i
without naming those officers specifically?

The President. That is correct.

Colonel Munson. That is correct, sir.

The President. I shall ask you to name them to the
officer at the door. I shall ask you to present to Lleutenant
Page,‘representing the Provost Marshal, at the door, a 1list
of those authbrized, so that they may be passed in and cut
properly and expeditiously.

Colonel Munson. Two copies of the record will be
furnished the defense under the terms of the order.

I shall now read therorder appointing this mllitary
commission..

ORDER APPOINTING MILITARY COMMISSION
"Commander-in-Chief of the Army and Navy

"Washington, D. C. July 2, 1942.
"By virtue of the authofity vested in me as

Preéident and a8 Commander-in-Chief of the Army

and Navy, under the Constitution and Statutes of

the United 5tates, end more particularly the

Thirty-Elghth Article of War (U.S.C. Title 10,

Sec. 1509 )"e- ' -

" The latter, I may interpclate, standing for United States Code, :

¢ Title 10, Section 1509--
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"I, Franklin Delanc Roosevelt, do hereby appoint
as a Mllitary Commission the following persons:
“Ma Jor General Frank R. McCoy, President

M¥a jor General Walter S. Grant

Ma jor General Blanton Winship

Ma jor General Lorenze D. Gasser,

Brigadier General Guy V. Hénry

Brigedier General John T. Lewis

Brigadier General John T. Kennedy

"The prosecution shall be conducted by tﬁe
Attorney General and the Judge Advocate General.
The defense counsel shall be Colonel Cassius M.
Dowell and Colonel Kenneth Royall.

"The Killitary Commission shall meet in Washington,

D. C., on July 3th, 1942, or as soon thereafter as it

practicable, to try for offenses against the Law of
¥ar and the Articles of War, the following persons:
"Ernest Peter Burger
George John Dasch
Herbert ﬁans ﬁaupt
Henry Harm Helnck
=mdward John Kerling
Hermann Otto Neubauer
Richard Quirin
Werner Thiel
"The Commission shall have power %to and shall,
as occasion reguires, make such rules .for the conduct
of the proceedings, consistent with thé powers of ;
Militaery Commisasions under the Articles of WAr, as 1t i

shall deem nééosnary for & full and fair triel of the
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matteras before it. Such evidencs shall be admitted %
as would, in the opinion of the President of the ‘
Commission, have probative value to a ressonsble man.
The conourrence of at least two-thirds of the Members
of the Gommission present shall be necessary for a eon-
vietion or sentence. The record of the trial including
any judgment or sentence shall be transmitted directly
to me for my action‘thoreon.
' "FRANKLIN D, ROOSEVELT

"The White House,
"July 2, 1942.

All the members of the Commisslon named therein are
present, to wit: Major Genersl McCoy, Major General Grant,
Major General Winship, Major General Gasser, Brigadler Genseral
Henry, Erigasdier General Lewls, ﬁnd Brigadier General Kennedy.

The accuser in this case 1s Colonel F. Granville Munson,
United States Army. The charges were fprwarded to the Trial
Judge Advocates of this Commission by letter of The AdJutant
General, dated July 6, 1942, pursuant to the order of the
Secretary of War, which will be read later.

N¥o member of this Commission is to be called as a witneas
for the proaecution; ﬁnd no cause for or ground of challenge ‘
of any member of this Commisslon is kmown to the prosecﬁtlcn.

Is any membsr of ;pis.Commiaaiqn aware of any facts which
he balieves to be a ground for challenge by either side? If

80, please atate those facts.
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The President. ZThsre seem to be none.

Colonel Nunson., The prosecution has no challenges.

The Presidant. Lisutenant Page, please permit nobody to

Por the moment I will ask you to carry out my previous
instructions--that nobody vill be alloved to leave or entser
until further instructions.

(The ocath was administered to the ropox-ter, Mr. K. J.
Cinciotta, as follovs:)

Colonel Munson. Do you swear that you will faithfully
perform the dutles of a reporter to this Commission, so help
you God‘l

Hr. Cinciotta. I do.

Colonel Munson. Do the accused or their cocunsel desire
to challenge any member of this Commission ro_r cause?

Colonel Royall. May it please. thes Commission, on acoount
of the unusual nature of the proceeding, and because of the
short time that wve have had to investigate this matter, if the
Commission vill permit us, with all deference, of courss, to
the individual members of the Gommission, we would like to ask
the Commission as a body a fev queations to determine vhether
or not ve vill challenge anyons, if that is permissible.

The President. I would like to ask the Judge Advoocate
General of the Army whether he thinks the proceedings would
more properly, on this plea, follov the organisation of the :
Commission with regard to svearing the Commission and sounsel

3

The Judge Ahmu Generel. I 4o not believe, sir; that
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Valdez at (213) 532-2000, ext 228
to arrange for the complete
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