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IN THE UNITED STATES DISTRICT COURT FOR THE 
 

DISTRICT OF COLUMBIA 
 
SAIFULLAH PARACHA, 
 
   Petitioner, 
 
   v.     Case No. 04cv02022-PLF 

ORAL ARGUMENT IS REQUESTED 
 
Hon. GEORGE W. BUSH, 
 
et al.,  
 
   Respondents. 
 
 
 
 
 
 

PETITIONER'S MOTION 
FOR LEAVE TO FILE A SECOND AMENDED PETITION 

AND TO ADD THE ATTORNEY GENERAL AS A RESPONDENT 
 

 
 Petitioner hereby moves to be allowed to file a second amended petition and to 

add the Attorney General as a respondent.  

 The initial petition herein was filed November 17, 2004, docket 1.  It alleged that 

petitioner Saifullah Paracha was being held illegally at Guantanamo Bay, Cuba.  Before 

an answer was filed, petitioner filed an amended petition on December 10, 2004, docket 

11.  The purpose of the amendment was to show that the petition was authorized and 

prosecuted not by the prisoner himself, who at that time was virtually incommunicado, 

but by his wife as his next friend.  The government filed a factual response, but on March 
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23, 2005, docket 49, over petitioner's protest, the action was stayed to await appellate 

rulings in other cases. 

 In January 2006 the Detainee Treatment Act of 2005 1/ was signed into law.  For 

the first time, it became relevant and important which agency of the executive branch is 

controlling petitioner's confinement.  Whether that Act reaches back in time and strips the 

courts of jurisdiction in a pending case such as petitioner's is highly disputable, but it 

clearly does not do so unless, in the words of the Act, petitioner is an alien "detained by 

the Department of Defense" at Guantanamo Bay, Cuba. 28 USC 2241(e), as added by 

DTA section 1005(e).  The restriction of the jurisdiction-stripping to prisoners of the 

Department of Defense was clearly intentional, as the whole rationale of the DTA is to 

show deference to the military actions of the President as Commander in Chief, and not 

to all the investigative activities of the non-military, prosecutorial agencies of the 

government. 

 Petitioner therefore asks for permission to file a second amended petition adding a 

paragraph 10A.: 

10A.  Petitioner is not "detained by the Department of Defense" and this is 
not an action relating to aspects of the detention "by the Department of 
Defense" of petitioner, within the meaning of the recently enacted 
subsection 28 USC 2241(e), because petitioner's seizure, confinement, 
questioning, continued confinement, and conditions of confinement were 
initiated and are continued and controlled by the Department of Justice 
and the Federal Bureau of Investigation.  Petitioner was not seized by 
Department of Defense personnel and at no time engaged in any 
opposition to Department of Defense operations.  The Department of 
Defense acts as the agent of the Department of Justice in regard to 
petitioner. 

 
                                                
1 / Sections 1001-1006 of the Department of Defense Appropriations Act of 2006, Public 
Law 109-148, 119 Stat. 2680, and sections 1401-1406 of the Department of Defense 
Authorization Act, Public Law 109-163, 119 Stat. 3136. 
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 While his physical confinement may be at the hands of Department of Defense 

personnel, the decision to confine petitioner and the control of the terms and conditions 

of his confinement are at the discretion of the Department of Justice and the FBI, and 

therefore the jurisdiction-stripping provisions of the DTA do not apply, regardless of 

whether the DTA is legitimately retroactive or not. 

 Other minor corrections to be made in the second amended petition include: 

 Paragraph 1.  Petitioner attended New York Institute of Technology, not Hunter 

College.  He was seized July 6, 2003, not July 5. 

 Paragraph 1B.  The allegations that petitioner himself is not available to sign the 

petition is no longer true. 

 Paragraph 3.  References are added to the Detainee Treatment Act as among the 

sources of jurisdiction. 

 Paragraph 6A.  The Attorney General is added as a respondent. 

 Paragraph 7.  References are added to petitioner's business as a producer of TV 

films, interviews, and features. 

 Paragraph 9.  The allegation that petitioner "has been held in custody of United 

States forces" is changed to "held in custody of the United States," to reflect that his 

custody is ultimately controlled by the Department of Justice.  

 Paragraph 25.  The allegation that petitioner is held without access to counsel is 

no longer true. 
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 Respondents will oppose this motion. 

 
 
Respectfully submitted, April 27, 2006 
 
 
 
 
____/s/________________________________ 
GAILLARD T. HUNT  
 Attorney for Petitioner 
(D.C. Bar No. 89375) 
1409 Gleason Street  
Silver Spring, Maryland 20902 
(Not admitted in Maryland) 
301-530-2807 
gthunt@mdo.net 
(Fax: 301-564-6059) 

 
ATTACHMENTS: 
 
Affidavit of petitioner dated February 14, 2006. 
 
Proposed Second Amended Petition for Habeas Corpus and Other Relief. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 

 
DISTRICT OF COLUMBIA 

 
SAIFULLAH PARACHA, 
 
   Petitioner, 
 
   v.     Case No. 04cv02022-PLF 

ORAL ARGUMENT IS REQUESTED 
 
Hon. GEORGE W. BUSH, 
 
et al.,  
 
   Respondents. 
 
 
 
 
 

POINTS AND AUTHORITIES IN SUPPORT OF 
PETITIONER'S MOTION 

FOR LEAVE TO FILE A SECOND AMENDED PETITION 
AND TO ADD THE ATTORNEY GENERAL AS A RESPONDENT 

 
FRCP Rule 15 allows amendments of any pleading before a responsive pleading 

is served, or within 20 days if no responsive pleading is required.  If that time has 

elapsed, the Court must give leave to file amendments, "and leave shall be freely given 

when justice so requires."  The D.C. Circuit in Belizan v. Hershon, 434 F.3d 579 (D.C. 

Cir., 2006), recently cited Foman v. Davis, 371 U.S. 178, 182 (1962), as teaching that 

leave to amend is to be granted except if there is undue delay, bad faith, a dilatory 

motive, repeated failure to cure deficiencies, or undue prejudice. 

 None of those factors is present here.  The purpose of this amended petition is to 

introduce the allegation that petitioner may be in the physical custody of the Department 

of Defense but both the fact and the conditions of his confinement are controlled by the 
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Department of Justice.  This was of no importance till the passage of the Detainee 

Treatment Act (Sections 1001-1006 of the Department of Defense Appropriations Act of 

2006, Public Law 109-148, 119 Stat. 2680, and sections 1401-1406 of the Department of 

Defense Authorization Act, Public Law 109-163, 119 Stat. 3136) which showed great 

deference to the military functions of the Department of Defense by attempting to 

suspend habeas corpus for prisoners of that Department at Guantanamo Bay.  Petitioner 

should be allowed to allege that he is not within that zone of deference because he is not a 

military prisoner but is being held at the behest of the Department of Justice. 

 

If it is shown that petitioner is in fact held by the FBI and the Attorney General, 

then the Attorney General is a proper respondent.  FRCP Rule 21 allows the Court to 

drop or add parties "on such terms as are just."  Rule 15(c)(3) provides that the amending 

of a pleading relates back to the filing of the original of the pleading when a new U.S. 

defendant is added and the Attorney General was originally served.  The D.C. Circuit 

rightly observed in Swan v. Clinton, 100 F.3d 973, 980 (D.C. Cir., 1996), footnote 3, that 

government officials and agencies may be added to on-going litigation and "we need not 

be concerned that they might suffer prejudice," because they are all represented by the 

Attorney General and the U.S. Attorneys from the start.  The Attorney General was 

served in this action by certified mail, receipt signed December 14, 2004, return filed 

March 7, 2006, docket 45.  Therefore the Attorney General should be added as a 

respondent. 
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Respectfully submitted, April 27, 2006 
 
 
 
 
____/s/_______________________________ 
GAILLARD T. HUNT  
 Attorney for Petitioner 
(D.C. Bar No. 89375) 
1409 Gleason Street  
Silver Spring, Maryland 20902 
(Not admitted in Maryland) 
301-530-2807 
gthunt@mdo.net 
(Fax: 301-564-6059) 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
 

DISTRICT OF COLUMBIA 
 
SAIFULLAH PARACHA, 
 
   Petitioner, 
 
   v.     Case No. 04cv020222-PLF 

 
 
Hon. GEORGE W. BUSH, 
 
et al.,  
 
   Respondents. 
 

CERTIFICATE OF CONFERRING 
 
I hereby certify that on April 26, 2006, I conferred with Andrew Warden, Esq., attorney 

for respondents, in an attempt to narrow the issues raised by the within motion.  

Respondents will oppose this motion. 

 

___/s/__________________________________                              April 26, 2006 
GAILLARD T. HUNT  
 Attorney for Petitioner 
(D.C. Bar No. 89375) 
1409 Gleason Street  
Silver Spring, Maryland 20902 
(Not admitted in Maryland) 
301-530-2807 
gthunt@mdo.net 
(Fax: 301-564-6059) 
 
 
 
A PROPOSED ORDER FOLLOWS: 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
 

DISTRICT OF COLUMBIA 
 
SAIFULLAH PARACHA, 
 
   Petitioner, 
 
   v.     Case No. 04cv02022-PLF 

 
 
Hon. GEORGE W. BUSH, 
 
et al.,  
 
   Respondents. 
 
 
 
 

(PROPOSED) ORDER ALLOWING SECOND AMENDED PETITION 
AND ADDING THE ATTORNEY GENERAL AS A RESPONDENT 

 

On consideration of petitioner's motion, and the opposition thereto, and the entire record, 

IT IS HEREBY ORDERED: 

That petitioner Saifullah Paracha be allowed to file the SECOND AMENDED 

PETITION, and that the SECOND AMENDED PETITION submitted with his motion be 

and hereby is accepted as filed.  

 

 

Case 1:04-cv-02022-PLF     Document 83     Filed 05/09/2006     Page 9 of 11




 10 

IT IS FURTHER ORDERED: 

That the Attorney General of the United States, having previously been served with 

process and having notice of this action, be and hereby is added as a respondent. 

IT IS FURTHER ORDERED: 

That respondents have 60 days from the date of this order to respond to the SECOND 

AMENDED PETITION.  

IT IS FURTHER ORDERED: 

That petitioner's verified traverse, filed November 22, 2005, docket 80, will continue to 

be accepted as a traverse to respondents' responses, without prejudice to any further 

traverse petitioner may file. 

IT IS SO ORDERED. 

 

 

_____________________                        _______________________________________ 
Date      United States District Judge 
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Notify counsel: 

 

GAILLARD T. HUNT, Esq.  
 Attorney for Petitioner 
(D.C. Bar No. 89375) 
1409 Gleason Street  
Silver Spring, Maryland 20902 
(Not admitted in Maryland) 
301-530-2807 
gthunt@mdo.net 
(Fax: 301-564-6059) 
 
 
 
ANDREW I. WARDEN, Esq. 
 Attorneys for Respondents 
U.S.Department of Justice 
Civil Division, Federal Programs Branch 
Room 7144 
20 Massachusetts Avenue NW 
Washington, D.C. 20530 
Tel: 202-514-4107 
Fax: 202-616-8470 
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