INDEX TO PETITIONER'S APPENDIX -- OPINIONS AND ORDERS BELOW

No opinions or orders below have been published.  The orders petitioner seeks to remedy are:

The March 23, 2005, order of the U.S. District Court for the District of Columbia staying the case and postponing all consideration of petitioner's petition for habeas corpus  





App. 11-13

The April 19, 2006, order of the D.C. Circuit, in Nos. 05-5194 et al., deferring action on petitioner's dispositive motion and on other motions till after disposition of the unrelated al-Odah and Boumedienne cases









App. 19-20

The November 20, 2006, order of U.S. District Court for the District of Columbia denying petitioner's motion for a preliminary injunction requiring proper medical treatment




App. 40-41

The December 1, 2006, order of the D.C. Circuit affirming the denial of a preliminary injunction 





App. 43-44 

These, and other opinions and orders below, are submitted in petitioner's Appendix, filed with this petition.  An Index to the Appendix appears in the front thereof.

JURISDICTION OF THIS COURT


Companion petitions are being filed invoking the jurisdiction of the Court to issue the writs of mandamus and habeas corpus.  Those jurisdictions are discussed in the respective other petitions.  The jurisdiction for certiorari relief is as follows:


The action of the Court of Appeals for the D.C. Circuit denying petitioner his needed treatment is dated December 1, 2006.  (App. 43-44.)  This petition for certiorari is timely under 28 USC 2101(c) and invokes this Court's authority under 28 USC 1254(1) to review that order.  


If this is considered a petition for certiorari before judgment, it would be timely under 28 USC 2101(e) and jurisdiction would rest on 28 USC 1254(1).  The case concerns preserving the life of an alien friend, a citizen of a nation closely allied with the United States, and determining the legality of his indefinite incarceration.  (Amended petition, App. 2, para. 1., App. 7, para. 23.)  The fact and conditions of petitioner's confinement are continuing embarrassments to the United States and to all who seek to uphold minimal standards of decency in international law and the law of war.  The case is "of such imperative public importance as to justify deviation from normal appellate practice and to require immediate determination in this Court" (Rule 11).


Rule 29.4(b) is not involved because respondents are officers of the United States.  Lawyers for the Attorney General have been aware from the start of the possible challenges to the constitutionality of some statutes of the United States.

CONSTITUTIONAL, STATUTORY, ETC., AUTHORITIES INVOLVED

U.S. Constitution, Article 1, Section 9, clause 2: "The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it."    

The July 7, 2005, order establishing Combatant Status Review Tribunals.  App. 47-51.

Detainee Treatment Act of 2005, sections 1001-1006 of the Department of Defense Appropriations Act of 2006, Public Law 109-148, 119 Stat. 2680, 2739-2744, repeated in sections 1401-1406 of the National Defense Authorization Act for Fiscal Year 2006, Public Law 109-163, 119 Stat. 3136, 3474, 3480, where it is identical except for numbering.  App. 52-55.

Military Commissions Act of 2006, S. 3930, P.L. 109-366, signed October 17, 2006, section 3(a), adding 10 USC 950j, and section 7.  App. 56-60.

The relevant portions of these authorities are submitted in petitioner's Appendix.

STATEMENT OF THE CASE


On June 28, 2004, this Court decided in Rasul v. Bush, 542 U.S. 466, 124 S. Ct. 2686, 159 L. Ed. 2d 548 (2004), that the U.S District Court for the District of Columbia has jurisdiction over habeas corpus petitions filed by the prisoners held at the U.S. Naval Station at Guantanamo Bay, Cuba.  The Court therefore remanded Rasul and related cases to the District of Columbia, "for the District Court to consider in the first instance the merits of petitioners' claims."  Rasul, 124 S. Ct. 2686, 2699.  Petitioner Saifullah Paracha, on that authority, filed a petition for habeas corpus in the District of Columbia on November 17, 2004, and filed an amended petition dated December 10, 2004.  (App. 1-10.)


Saifullah Paracha left the airport at Bangkok, Thailand, early in the morning of July 6, 2003, after an uneventful civilian flight from Karachi, Pakistan.  (App. 5, paras. 7-9.)  In the airport parking lot he was set upon by masked men, hooded, thrown face down into a vehicle, put through procedures designed to induce confusion and helplessness, and flown to the U.S. Air Force base at Bagram, Afghanistan.  (App. 5, para. 9.)  There he was held for over a year in subhuman conditions.  In September 2004, he was moved to Guantanamo.  (App. 6, para. 10.)  His petition alleged that he was not an enemy combatant, was a businessman innocent of any wrong-doing, and was being held in executive confinement with no suggestion of due process. (App. 7, para. 23.)


Respondents filed a factual return to the petition for habeas corpus; petitioner filed a motion for summary judgment showing that even if all the accusations against him were true (which he strongly denies), he would still not be an enemy combatant; and the legal question raised by that motion has been fully briefed and at issue since February 18, 2005. 
/ Petitioner is a Pakistani-American businessman and TV producer.  He holds a U.S. green card, lived in New York about 16 years, and has numerous American relatives and business contacts.  (App. 2, para. 1.)  He is pro-American and abhors terrorism.  (Petitioner's traverse to the return, App. 15.4, para. 7; App. 15.5, para. 10; App. 15.6, paras. 12. and 13.)  It is highly unlikely that any of the persons he came across in his business dealings identified themselves to him as members of al Qaeda, and even if they had, his routine business contacts with them, would not make him an accomplice, much less a combatant, enemy or otherwise. (Traverse, App. 15.1-15.7.)    


On March 23, 2005, the District Court, without taking any evidence, stayed petitioner's case. (Docket 49, App. 11-13.)  Since the entry of this stay there has been no progress toward resolving petitioner's claims.  This was a suspension of the privilege of the writ of habeas corpus in violation of Article I, Section 9, clause 2 of the Constitution: "The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it."    


At that time petitioner was 57 years old and had suffered two heart attacks, one of them while in captivity at Bagram. (App. 132, para. 7.) Five of petitioner's brothers and sisters have died before age 65 from heart problems.  (November 24, 2006, affidavit of Khawar Paracha, App. 209, para. 2.)  Petitioner continues to have chest pains.  (App. 132-133, para. 8-11.)  In petitioner's case, suspension of the writ is more than a remand to continued imprisonment.  It may well be a sentence to death without again seeing his home and family.    


Numerous motions, petitions, and appeals, in both the District Court and the D.C. Circuit, have failed to lift the suspension of the writ. 
 / 


Meanwhile, petitioner's cardiac condition has worsened.  The parties are in agreement that petitioner must have a cardiac catheterization, and that if this were done at Guantanamo, the security protocols would require that petitioner be shackled by both arms and both legs at all times (except for what respondents call bathroom "privileges" (App. 236, top)), despite the medical requirement that a post-operative patient move about as much as possible.  (App. 185-186, paras. 9-15; App. 206, para. 10; App. 235-236, para. 3.) There the agreement ends.  The record fades into the fog of remoteness and secrecy that has allowed Guantanamo to drag down the standards of international law as long as it has. Petitioner has told his lawyers that the intercom in his cell is generally turned off.  He has no way to call for help if he suffers chest pains or another heart attack.  (App. 206-207, para. 11.)  Respondents produced an affidavit from a colonel far removed from the actual prison who claims that the intercom is officially supposed to be turned on.  (App. 240, para. 3.)  Presumably petitioner's information is more accurate.  Petitioner does not believe the cardiac catheterization procedure can be done safely at Guantanamo.  The military doctors, who will not tell him their names or where they are based, say to him that they are acting as military men first and as doctors second.  (App. 207, para. 12.)  Again, respondents rest on statements by persons not directly involved.  They have failed to produce any statement by any military cardiologist.  This leads to a legitimate inference that the cardiologists are not fully satisfied with performing a catheterization at Guantanamo, away from a properly equipped laboratory and hospital, and would do so only under military orders.  

ARGUMENT

I. STAYING THE PETITION FOR HABEAS CORPUS WAS AN IMPROPER SUSPENSION OF THE WRIT; IF DOING SO TO AWAIT CHANGES IN THE LAW FROM OTHER CASES IS ALLOWED IN THE D.C. CIRCUIT, THERE IS AN INTER-CIRCUIT CONFLICT WITH THE NINTH CIRCUIT.

28 USC 2243 sets out a schedule for habeas corpus that could have a petitioner released within eight days of filing the petition.  Delays are allowed only for good cause, and "The court shall summarily hear and determine the facts, and dispose of the matter as law and justice require."  28 USC 2243.

This legislative schedule evidences the viewpoint of the Congress that dispatch is of utmost importance in habeas corpus proceedings. Congress was undoubtedly influenced by the possibility that the habeas corpus petitioner might be unlawfully imprisoned, and the time limits demonstrate its concern for an expeditious determination of that issue. The language is mandatory   .   .   .

U.S. ex rel Mattox v. Scott, 507 F.2d 919, 923 (7th Cir., 1974)

The application for the writ usurps the attention and displaces the calendar of the judge or justice who entertains it and receives prompt action from him within the four corners of the application.

Ruby v. U.S., 341 F.2d 585, 587 (9th Cir., 1965).

This Court noted in Ex parte Baez, 177 U.S 378, 20 S.Ct. 673, 44 L. Ed. 813 (1900), that this provision, or its predecessor Section 756 of the Revised Statutes, "was taken almost literally from the Habeas Corpus Act, chap. 2 of the 31st Car. II, which was designed to remedy procrastination and trifling with the writ." 177 U.S. 378, 388-89.


The stay here rested on a particularly pernicious reason, the possibility that the clear mandate of this Court in Rasul, supra, might be changed or modified by subsequent litigation or legislation.  This Court made clear long ago that litigants generally are not to be subject to such hazards.  Landis et al. v. North American Co., 299 U.S. 248, 57 S. Ct. 163, 81 L. Ed. 153 (1936).  "Only in rare circumstances will a litigant in one cause be compelled to stand aside while a litigant in another settles the rule of law that will define the rights of both." Id., 299 U.S. 248, 255, per Justice Cardozo.  If that was true for corporations challenging New Deal securities regulation, it must be more so for a habeas petitioner challenging one of the most ambitious programs of executive confinement in American history.  


By allowing this delay of Paracha's habeas petition, the D.C. Circuit put itself squarely in conflict with the only authority directly on point, the Ninth Circuit decision in Yong v. INS, 208 F.3d 1116 (9th Cir., April 11, 2000). Yong had been decreed deportable because of his criminal record, but there was no way to send him to his native country, Cambodia, so he was being held in indefinite confinement.  Yong filed a habeas corpus attacking his confinement on a number of grounds, statutory and constitutional, which were pending before the Ninth Circuit in a similar case, Ma v. Reno, 208 F.3d 815 (9th Cir., April 10, 2000).  The district court, in a reasoned opinion citing judicial economy and the relative burdens on the parties, stayed Yong's case and several others to await the outcome of Ma.  The Ninth Circuit reversed:

We acknowledge that the district court was in an unenviable position. It was faced with a number of petitions in an evolving area of law and knew that, however it ruled, it might be required to revisit its decision if its reasoning did not comport with our ruling in Ma. The stay it crafted, however, placed a significant burden on Yong by delaying, potentially for years, any progress on his petition. Consequently, although considerations of judicial economy are appropriate, they cannot justify the indefinite, and potentially lengthy, stay imposed here. See Johnson, 917 F.2d at 1285 (holding that a crowded docket, without more, is insufficient to justify lengthy delay).

Yong v. INS, 208 F.3d 1116, 1120-21 (9th Cir., 2000)

Ma had already been decided (on April 10, 2000) by a panel of the Ninth Circuit when that court vacated the Yong stay (on April 11, 2000), but the court pointed out that petitions for rehearing and for certiorari could delay finality "until long after we issue our decision in that case." 208 F.3d 1116, 1119, footnote 2.   
/


Thus the D.C. Circuit, in allowing this stay of Paracha's petition, is in conflict with the Ninth Circuit, and also the habeas statute and the decisions of this Court.

II.  THE MILITARY COMMISSIONS ACT OF 2006, BY OMITTING A FINDING OF REBELLION OR INVASION, BINDS THE JUDICIARY TO STRIKE DOWN ANY ATTEMPTS TO SUSPEND HABEAS CORPUS. 


Recently Congress passed the Military Commissions Act of 2006 (MCA), S. 3930, P.L. 109-366, which the President signed October 17, 2006.  (Relevant portions are submitted in App. 56-60.)  Section 7(a) of that act deals with habeas corpus petitions "filed by or on behalf of an alien detained by the United States who has been determined by the United States to have been properly detained as an enemy combatant or is awaiting such determination."  MCA, Section 7(a), adding a new 28 USC 2241(e)(1).  (Note that this applies not just to the alien prisoners at Guantanamo but to all non-citizens, including lawful permanent residents, anywhere within the reach of the United States, including the District of Columbia and the fifty states.)  The Act also deals with, and abolishes jurisdiction to consider, "any other action against the United States or its agents relating to any aspect of the detention, transfer, treatment, trial, or conditions of confinement of an alien who is or was detained by the United States and has been determined by the United States to have been properly detained as an enemy combatant or is awaiting such determination.." Section 7(a), adding 28 USC 2241(e)(2).


Section 7(b) of the Act provides that jurisdiction over the second category of actions, including those already pending, is abolished immediately upon the effective date of the Act.  There is no such immediate effective date expressly specified for the abolition of habeas corpus.  This, by negative inference, leaves habeas corpus jurisdiction undisturbed for cases already pending, such as Paracha's.  See INS v. St. Cyr, 533 U.S. 289, 121 S. Ct. 2271, 150 L. Ed. 2d 347 (2001) and Hamdan v. Rumsfeld, _____U.S._____, 126 S. Ct. 2749, 165 L. Ed.2d 723 (No. 05-184, June 29, 2006), cases where express retroactivity for some parts of a statute required a negative inference that the habeas-stripping provisions elsewhere in the statute were not to be applied to pending cases.  Also, Section 3(a) of the MCA (App. 57-58) adds a new section 10 USC 950j(b), which abolishes jurisdiction immediately for habeas actions on behalf of persons facing military commission charges.  This strengthens the negative inference that habeas jurisdiction is not abolished immediately for persons, like Paracha, who are not charged before military commissions. 


More importantly, the Act confirms, by the conspicuous absence of any finding that the United States is suffering a rebellion or invasion at this time, that the constitutional prerequisites for suspending the privilege of the writ of habeas corpus do not exist.  Thus Congress has now confirmed that the stay entered by the District Court is impermissible under the Suspension Clause, and the courts owe deference to that determination. 
/


Petitioner asks for several forms of relief, any one of which would be preferable to the potentially fatal neglect he has suffered since the suspension of his habeas corpus on March 23, 2005.  The forms of relief requested are not mutually exclusive.  


1.  This Court should issue the writ of mandamus directing the D.C. Circuit either to rule on petitioner's petition to review the determination that he is an enemy combatant or to set aside the stay entered by U.S. District Court for the District of Columbia so that the district court may proceed to hear the merits of petitioner's habeas corpus.  


Under the All Writs Act this Court may issue any writ "necessary or appropriate in aid of" its jurisdiction and "agreeable to the usages and principles of law."  28 USC 1651(a).  Since this Court will have to review cases such as this, either on appeal from habeas corpus (as in Rasul, supra, and Hamdan, supra) or on certiorari appeals from review of the Combatant Status Review Tribunals in the D.C. Circuit 
/, there is no question that this relief would be in aid of this Court's jurisdiction. Rule 20 rightly admonishes that only "exceptional circumstances warrant the exercise of the Court's discretionary powers   .    .     ."  The first mainland suspension of habeas corpus since Reconstruction is an exceptional circumstance, not to mention the extraordinary claims of unreviewable executive power respondents have asserted here.  The two-year history of this case amply demonstrates that relief is not available from any other court.  



2.  The Court can issue an original writ of habeas corpus and refer it to the District Court.  28 USC 2241(a) and (b).  That is what Justice Douglas did in Ex parte Hayes, 414 U.S. 1327, 94 S. Ct. 23, 38 L. Ed.2d 200 (1973), expressly leaving questions of jurisdiction unresolved.


3.  Preserving petitioner's life by getting him a proper cardiac catheterization is the most important matter.  The Court should grant the writ of certiorari, vacate the December 1, 2006, order of the court of appeals affirming the denial of a preliminary injunction, and remand to the district court with instructions to inquire further and to fashion a preliminary injunction to reasonably maximize petitioner's chances of survival.     


Since three forms of relief are requested, it was necessary to file three petitions covering essentially the same facts and arguments.  This is the petition for relief by certiorari.

WHEREFORE petitioner Saifullah Paracha respectfully petitions this honorable Court for the writ of certiorari to set aside the refusal of a preliminary injunction to get petitioner proper medical treatment.
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�/ The July 7, 2004, order defining an enemy combatant and creating the Combatant Status Review Tribunals (CSRTs), App. 47-51, does not attempt to extend the definition of combatants beyond the ordinary military sense of the word.  Petitioner Paracha argued this point in the District Court (docket 28) and the government answered (dockets 39, 40, and 41).  For later, more thorough development of this argument, see petitioner's dispositive motion in the D.C. Circuit (March 21, 2006, in No. 06-1038, submitted with this petition in App. 63-86).  





�/ See App. 61-62 for an outline of petitioner's attempts to get his claims heard. 


�/  Which indeed happened.  Ma was not finally decided until June of the next year, 14 months later, when this Court, in Ashcroft v. Ma, along with Zadvydas v. Davis, 533 U.S. 678, 121 S.Ct. 2491, 150 L.Ed.2d 653 (2001), ruled against such indefinite confinements. 





�/ Every previous suspension of habeas corpus included an explicit finding that a rebellion or invasion existed that made the suspension permissible. The absence of such a finding in the MCA is equivalent to a finding that there is no rebellion or invasion.  This argument is developed in "Petitioner's Notice of Unconstitutionality of the Attempted Suspension of Habeas Corpus in the Military Commissions Act of 2006," App. 98-121, especially 100-108.       . 


�/  On December 30, 2005, the President signed into law the "Detainee Treatment Act of 2005," which is sections 1001-1006 of the Department of Defense Appropriations Act of 2006, Public Law 109-148, 119 Stat. 2680, 2739-2744.   On January 6, 2006, he also signed the National Defense Authorization Act for Fiscal Year 2006, Public Law 109-163, which contains an identical "Detainee Treatment Act of 2005," only there it is numbered as sections 1401-1406.  119 Stat. 3136, 3474-3480.  Section 1005(e)(2)(A) (or 1405(e)(2)(A)) of that Act unequivocally gives the D.C. Circuit responsibility to review "the validity of any final decision of a Combatant Status Review Tribunal that an alien is properly detained as an enemy combatant."  (App. 52.4.)
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