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Access to Counsel
According to Respondents, there is a concern that allowing counsel access to detainees “would directly interfere with - and likely thwart” intelligence gathering and further that detainees would use their counsel to pass information to the enemy. ( Resp. Suppl. Br. 6-7).  The premise upon which they rely is faulty. 

The concern that Padilla would or could use his counsel to unwittingly pass information if counsel are allowed to consult with him, is pure speculation.  It is contradicted by the facts of this case.  Counsel for Padilla had knowledge of the allegations contained in the application for the material witness warrant, most of which was later publicized in the Mobbs Declaration. This information was not leaked by counsel.  Padilla was also shown this information. Defense counsel did speak to the Press and there was no attempt by Padilla to use counsel to pass any information.  Padilla has now been in solitary confinement for over five months.  At this point the only information that Padilla could possibly have to pass on to al Qaeda is how to sleep with the lights on.  

The Respondents base their speculation on the following passage from an al Queda  manual.

Lesson Eighteen
PRISONS AND DETENTION CENTERS IF AN INDICTMENT IS ISSUED AND THE TRIAL, BEGINS, THE BROTHER HAS TO PAY ATTENTION TO THE FOLLOWING:

8. Take advantage of visits to communicate with brothers outside prison and exchange information that may be helpful to them in their work outside prison [according to what occurred during the investigations].  The importance of mastering the art of hiding messages is self evident here.

The manual is an English translation of an Arabic document that was recovered in England.  The document was translated to be used as an Exhibit in the Embassy Bombing trial.  There is no evidence that an English version of this document existed until the United States Government posted it on the internet.  Nor is there evidence that Padilla ever saw this manual in any language or that he received any such training.  More importantly, the Respondents do not even suggest what possible information Padilla could possibly have after months of solitary confinement.  If Padilla had any information to pass, it would have been passed long ago.  There is no evidence that he either had any information to pass on or that he manipulated counsel to unwittingly pass on information.  There is no reason to believe that Padilla received any training or instruction on how to send coded messages. There is no evidence that Padilla has the ability to learn a complex code and it is doubtful that he could, due to his limited education.   Nor is there any evidence that Padilla, who is not alleged to be a member of al Qaeda or to have any contacts in the United States, would have anyone to pass a message to. In addition,  Respondents’ concern can easily be addressed by this Court’s issuance of a “gag” order.  The facts establish that Padilla met with counsel after he was detained, no messages were passed and the respondents argument has no substance.

Respondents insinuate that Padilla is too dangerous to be permitted to consult with counsel.  As noted above this is speculation, unsupported by any facts. In United States v. Felipe, 148 F.3d 101 (2d Cir 1998), the defendant was convicted of arranging several murders from his jail cell.  The Second Circuit approved the special conditions of incarceration imposed by the Honorable John S. Martin which severely limited Felipe’s ability to communicate with the outside world.  Even Mr. Felipe, whose dangerousness was established beyond a reasonable doubt, is allowed unrestricted access to counsel.

Respondents contend that Padilla has no due process right to counsel because the rights guaranteed under Miranda v. Arizona, 384 U.S. 436 (1966) is only a trial right.  ( Resp. Suppl. Br. 5, ftn 2).  One of the problems that Miranda addressed was the forced confession.  Respondent intolerably seek to limit Miranda to means that the Fifth Amendment is not violated if a statement is obtained from a detainee by any means, as long as such a statement is not introduced at a later trial.  Such an interpretation would be inconsistent with jurisprudence developed since the end of the Spanish Inquisition.

The President’s Determination of Padilla’s Status Is Not Beyond Judicial Review
Respondents’ deceptively characterize the President’s acts here as discretionary. (Resp. Suppl. Br. 10).  To be discretionary, they must be lawful.  They are not.   There is no authority for the President or any member of the Executive Branch

...to arrest and detain citizens at will, without filing charges, especially when it is admitted that the courts and civil authorities have not been interfered with, overthrown, or supplanted by the military forces.

U.S. ex rel. Palmer v. Adams, 26 .2d 141 (D.Co. 1927), appeal dismissed as moot, 29 F.2d 541 (8th Cir. 1928).
  The President’s  power stems from the Constitution and the authority granted him by Congress. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).  Neither the Constitution nor any act of Congress permits the President to arbitrarily detain an individual American citizen as an “enemy combatant” while placing another individual within the criminal justice system.  As one commentator observed just this past Tuesday:

One of the most disturbing aspects of the administration’s war on terror is that no one seems to have thought through the constitutional issues. Why are Mr. Moussaoui’s and Richard Reid, the accused shoe bomber,- neither of whom is an American citizen - being given civilian trials, with the accompanying rights, when Mr. Padilla is not?

Editorial, The New York Times ,A30 (10/29/02)
.    

The Respondents’ are incorrect when they claim that the President’s determination to detain Padilla as an enemy combatant in a time of war, rather than to place him in the criminal justice system and charge him with a violation of domestic criminal law, is not subject to review. (Resp. Suppl. Br. 10).  Although prosecutorial discretion is broad, it is not “unfettered.”  “Selectivity in the enforcement of criminal laws is . . . subject to constitutional constraints." United States v. Batchelder, 442 U.S. 114, 125 (1979) (footnote omitted).  Respondents’ contention that Padilla’s detention is “merely a temporary detention” (Resp. Suppl. Br. 9) “during the conflict” (Resp. Suppl. Br. 10) is suspect for two reasons.  The nature of the current conflict is highly unconventional.  The United States is engaged in a war against terrorism.  Terrorism is a tool used by many seeking political change.  Terrorists generally, and al Qaeda specifically, recognize no national boundaries; the location and number of members of al Qaeda is unknown.  Padilla could spend the rest of his life in prison during this  “temporary detention” without ever being charged, much less convicted of a crime.  But while Respondents argue that Padilla’s detention is “devoid of all penal character” (Resp. Suppl. Br. 3), they indicate that Padilla may be charged with a crime at some time in the future (Resp. Suppl. Br. 10).  

The Respondents argue that this Court must sustain the President’s determination that Padilla is an enemy combatant if they present “any” evidence to support such a finding.  This standard has the potential for enormous abuse.  In a situation where the Respondents believe that a person will do some act of great harm but know that either because of the unavailability of witnesses or the lack of credible witnesses they cannot prove a criminal case, they can resort to classifying such a person as an enemy combatant.  We then have an American citizen imprisoned on the Respondents’ beliefs, not on proof before a jury.  While the concerns of the Respondents may be of the finest intent, such a mechanism cannot be allowed in a free society.  It is respectfully submitted that Padilla’s detention by the military must be seen for what it is, unlawful pretrial detention in an attempt to evade Padilla’s constitutional rights.  Padilla’s detention by the military is not an exercise of Executive discretion, it is exercise of unbridled Executive power.

“Core” War Powers Argument Must Be Rejected


Respondents’ argue the actions taken by the Chief Executive are derived from his “core” war powers which authorize his arrest and detainment of citizens by the military to keep the individual from aiding the enemy. (Resp. Suppl. Br. 5-6 ).  These very arguments were advanced by Abraham Lincoln’s Solicitor of the War Department.  

[The President] must have the power to hold whatever persons he has a right to capture without interference of courts during the war, and he has the right to capture all persons who he has reasonable cause to believe are hostile to the union, and are engaged in hostile acts.

Whiting, War Powers Under the Constitution of the United States, pg. 203 (Union, N.J.: the Lawbok Exchange, Ltd., 2002)(hereinafter “Whiting”). See also, United States v. United States District Court, 407 U.S. 297 (1972).(Supreme Court rejected a unilateral judgment by the Executive under Fourth Amendment principles). Whitings arguments were resounding rejected by the Supreme Court in Ex Parte Milligan,71 U.S. 2, 127 (1866).

It follows, from what has been said on this subject, that there are occasions when marital rule can be properly applied.  If, in foreign invasion or civil war, the courts are actually closed, and it is impossible to administer criminal justice according to law, then, on the theatre of active military operations, where war really prevails, there is necessity to furnish a substitute for the civil authority, thus, overthrown, to preserve the safety of the army and society; and as no power is left by the military it is allowed to govern by martial rule until the laws can have their free course.

Id. at 71 U.S.127.

It is hard not to see the action taken against Padilla as the selective implementing of martial law.  “The most considerable and important part of the exercise of marital law is the making of arrests of civilians charged with offenses against the laws of war.” Winthrop, U.S. Army, Military Law and Precedents, 2nd ed., pg. 828(Washington, DC:GPO, 1920)(Legal Classics Library reprint).  Padilla’s liberty has been taken away without formal charges being filed; he has been arrested by the military.  Respondents have so diluted Padilla’s rights to aggressively pursue his Petition (no right to contest allegations, no right to contest Presidential determination, no right to counsel), that his habeas rights have effectively been suspended. Respondents do not claim, nor have they sought, Congressional approval for their action
. 

Further evidence of Respondents’ ultra vires actions is the conditions under which they are holding Padilla-incommunicado, under twenty-four hour lock down, without any access to counsel.  Their repeated contention that his detention under these conditions represents the tradition and customs of our nation is a position with which we arduously dispute. (See eg. Resp. Suppl. Br. 4, 9). Respondents cite to no case to support their proposition that a civilian citizen seized in the United States can be denied access to his family and counsel.   In re Territo, 156 F.2d 142 (9th Cir. 1946)
, a case upon which Respondents heavily rely presents the opposite picture.  According, to the Wall Street Journal, Territo not only was represented by counsel who met with him on a regular basis but he also was permitted regular visits with his family. Bravin, J., How Ditchdigger for Mussolini plays a Role in War on Terror, Wall Street Journal (10/28/02). Furthermore, at the district court’s two day hearing on Territo’s petition, the government produced not only documents in support of their position but produced an Italian Colonel and a Provost Marshal General from Washington to testify.  There is  no precedent for Respondents’ denial of Padilla’s constitutional right to counsel. 

Padilla Has the Right to Contest the President’s Determination
Padilla seeks only the opportunity to contest the President’s determination that he is an enemy combatant.  The writ of habeas corpus is the method by which an individual contests the legality of his detention.  What makes this application unique is that in all the cases relied upon by the Respondents, the Petitioners status as a soldier/combatant were uncontested.  Padilla maintains that he was not a soldier, that he did not take an oath of loyalty to an enemy power.  The significance of Padilla’s unwillingness to become a martyr is not a restriction on who can be detained on the battlefield  (Resp. Suppl. Br. 9 at ftn 4 ) but rather it is a clear indication that Padilla is not a combatant.  

Ex Parte Submission
The Petitioner does not dispute the Respondent’s authority to control access to classified material.  Nor does counsel seek public disclosure of any classified information, only the opportunity to refute any “facts” contained in the classified material in an appropriate forum.

Ex parte submissions may be properly made in limited circumstances to determine the legality of an investigative technique, such as in the application for a wire tap or for a search warrant.  Under the Classified Information Procedures Act, 18 U.S.C. App. 3, the parties can obtain a pretrial ruling as to the admissibility of classified evidence at trial.  

In the instant matter, the Respondents seek to use an ex parte submission not to determine the admissibility of the evidence at a trial.  Nor do they seek the Court’s determination of the legality of an investigative technique.  Here, the Respondents seek to submit ex parte information on the issue to be determined to the finder of fact without giving the Petitioner the opportunity to comment on those facts.  This is an impermissible use of an ex parte submissions.  Ex parte submissions are only permitted in extraordinary circumstances and should not be considered in this situation where the Respondents’ concede that the public version of the Mobbs Declaration is sufficient.  This petition is unique in that it comes to the Court not seeking post-conviction relief, but rather is Padilla’s first and possibly only avenue seeking release from illegal detention.

Conclusion
Padilla’s writ does not affect or even concern the authority of the President as commander and chief to conduct a military action in any way he deems appropriate.  Padilla’s writ seeks only to contest the legality of the detention of a citizen detained at an airport.  The respondents briefs are full of discussions of the customs of war.  This nation has other customs, including the right of our citizens to contest the legality of any detention in a court of law.  Padilla seeks that most traditional right of an American Citizen, the right to be heard in a meaningful way.


Dated: 
New York, New York

October 31, 2002

Respectfully submitted,

_______________________________

Donna R. Newman [6299]

_______________________________

Andrew G. Patel [4361]

�	www.usdoj.gov:80/ag/trainingmanual.htm.


� See also, United States v. Yasui, 48 F.Supp. 40 (D.Or. 1942) which provides an analysis of the deference issue under federal law. Notably, this Japanese internment conviction was later set aside because it was determined that this conviction, like other such convictions, were procured by fraud and manipulated evidence of a “serious wartime threat”. Yasui v. United States, 772 F.2d 1496, 1498 (9th Cir. 1985).


�http://www.nytimes.com/2002/10/29/02/opinion/29TUE2.html


�Only Congress is authorized to suspend the “privilege of the Writ of habeas Corpus”. U.S. Const. Art.1 § 9.  When Abraham Lincoln unilaterally suspended the writ it was at a time was Congress was not in session and when Congress reconvened, he sought and obtained Congressional authorization. President Lincoln also declared marital law. See generally, Frederick B. Weiner, A Practice Manual of Martial Law(Harrisburg, PA:The Military Service Pub. Co.,1940).


�It is interesting to note that Territo’s circumstance of capture was almost identical to Hamdi’s.  Both claim United States citizenship and both were seized while fighting for the enemy.  Yet, in Territo’s case, he was determined to be a Prisoner of War, while Hamdi like Padilla has been labeled as an enemy combatant.





