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Preliminary Statement
This brief is respectfully submitted to ask the Court to strike the Respondents’ Motion for Reconsideration in Part of this Court’s December 4, 2002 Order or in the alternative to deny Respondents’ motion on the merits. 

Pertinent Factual Background
On October 21, 2002, your Honor requested the parties to submit additional briefing on the specific issue of Padilla’s right to counsel. In an eighteen page brief, the government argued: “Compelled access to counsel would directly interfere with  – and likely thwart – the military’s efforts to gather such vital intelligence from detained combatants.” Resp. Supp. Br. 1/28/02, at 6.  Previously, Respondents stated: “The capture and detention of enemy combatants also serves other vital military objectives, including the critical one of obtaining intelligence from captured combatants to aid in the prosecution of the war.” Resp. Br. 8/27/02  at  17.  Later in that same brief, Respondents reiterated that if Padilla is given access to counsel the military’s ability to “gather and evaluate intelligence about the enemy, its assets, its plans and its supporters would likely be thwarted”. Id. at. 22.  Likewise, Respondents in their Reply Brief of October 11, 2002,  emphasized that detention of an enemy combatant served the purpose of intelligence gathering in furtherance of the war effort.  Resp. Reply Br. 10/11/02  at. 20.  

This Court issued an Order on December 4, 2002, which granted Padilla the right to consult with counsel. Padilla v. Bush, 2002 WL 31718308 ( S.D.N.Y. Dec. 4, 2002)(Mukasey, J)(hereinafter “Order”with pagination reference as found in the Order ).  The Court found Padilla must be permitted to consult with counsel to aid his attorneys in prosecuting his Habeas Petition
. (Order, pg. 75).  Specifically, this Court concluded Padilla’s right to present facts underlies the very nature of a habeas petition and is “rooted firmly in the statutes that provide the basis for his petition”. Id. pg. 76. “It would frustrate the purpose of the procedure Congress established in habeas corpus cases, and of the remedy itself, to leave Padilla with no practical means whatever for following that procedure.” Id. pg 82.  In reaching this conclusion, this Court specifically noted that it considered the government’s argument that counsels’  meeting with Padilla would interfere with the government questioning of  Padilla. Id. pg.  85.

The Order also set a status conference date of December 30 to allow the parties to confer in an attempt to agree upon  conditions under which Padilla could consult in person with his attorneys. If the parties could not agree, then at that conference, the Court would direct the conditions for the meeting. Id. pg. 102.

In compliance with the Order, on December 18, 2002, defense counsel met with Assistant United States Attorneys’, Eric Bruce and Christine Chung
.  Shortly, thereafter Respondents requested defense counsels’ consent for an adjournment of the December 30th status conference. Counsel consented to a short adjournment with the understanding that Respondents would then provide counsel with nations security clearance forms and would process them expeditiously.
  Respondents requested an adjournment of the December 30th conference until January 15, 2003 
 based on Respondents’ desire to submit additional papers and defense counsels’ consent
. On December 24, 2002, this Court adjourned the conference to January 15, 2003 and ordered Respondents to serve any additional written submissions no later than January 8, 2003
.

Late on the evening of January 9, 2003, citing no authority for such a motion, the Respondents filed a motion entitled Motion For Reconsideration In Part( hereinafter “Resp. Mot.”). Attached to the Respondents’ motion for reconsideration is the declaration of  Vice Admiral Lowell E. Jacoby United States Navy ( “Jacoby Decl.”)
.  Respondents contend  that granting Padilla access to counsel risks compromising their efforts to obtain intelligence from Padilla, a source they indicate “may well have information” about the identity of al Queda associates, here and overseas, and information concerning the nature of further attacks against United States citizens and interests. Resp. Mot. at  2. (Emphases added).  The Jacoby Declaration, a nine page document, addresses in the first six pages, his qualifications and generally the role and mission of the Defense Intelligence Agency, the intelligence process, interrogation techniques and the use of interrogations in the War on Terrorism. In the remaining two and half pages, Jacoby asserts: 1) the President has declared Padilla an enemy combatant; 2) Padilla has been implicated in several plots to carry out attacks against the United States; 3) a summary of the unclassified Michael H. Mobbs Declaration which was submitted with Respondents’  Brief; and  4) his conclusions based on infra numbers 1-3, that Padilla potentially could have information relating to future attacks on the United States, the identities and whereabouts of other al Qaida operatives here and elsewhere, information regarding al Quida’s operations, methods, recruitment, planning, training, infrastructure, and its potential nuclear capabilities. Jacoby Decl. pg. 7-8.    


Jacoby suggests Padilla’s  information is possibly “time-sensitive and perishable” and if there is a delay in obtaining this information there is a risk that “whatever information Padilla may eventually provide will be outdated”.Id. pgs. 8-9.  Finally, Jacoby opines that permitting counsel to meet with Padilla may lead Padilla to believe his counsel could successfully obtain his release with the result that Padilla might delay in providing information and that such a meeting could possibly result in a break in the relationship which may have developed between Padilla and his interrogators. Id. pg. 8. (Emphasis added).  This, according to Jacoby, could possibly  harm our national security interest because it is unlikely that Padilla will be willing to cooperate if he believes an attorney will intercede in his detention. (Emphasis added).

In addition, Respondents assert that a “some evidence” standard precludes further fact finding by this court. (Resp. Mot. at 8- 9). 

LEGAL ARGUMENT

POINT I
Respondents’s Motion Must Be Stricken

A. Respondents’ Motion Fails to Comply With Court Rules 

Local Civil Rule 6.3 of the Rules of the Southern and Eastern Districts of New York requires a motion for reconsideration to be served within ten (10) days after the docketing of the court’s original determination of the motion.
   Additionally, the Local Rule precludes the filing of affidavits unless the directed by the court. Id. 

Respondents’ motion filed in excess of a month after the filing date of the Order is untimely.  Local Rule 6.3's  time limitations are strictly construed. See, Johnson Matthey, Inc., v. Research Corp., 2002 U.S.Dist. LEXIS 18802, at * 2 (S.D.N.Y. Oct. 3, 2002)(Maas, M.J.).    Further, in direct contravention of  Rule 6.3,  Respondents’ submit the Jacoby Declaration without first seeking the Court’s  permission.  Respondents’  motion must be stricken as untimely and for failing to adhere to the other dictates of  Local Rule 6.3.

B. The Motion Fails to Satisfy The Requirements For a Motion For Reconsideration.

The purpose of a motion for reconsideration is to set forth matters or controlling decisions which a party believes the court has overlooked.   On such a motion, a party may not advance new facts, issues or arguments. See, Polsby v. St. Martin Press, Inc., 2000 U.S. Dist LEXIS 596 * at 1 (S.D.N.Y. Jan 18, 2000)(Mukasey, J.)(quoting DeLos Santo v. Fingerson, 1998 U.S.Dist. LEXIS 16657 at * 1 (S.D.N.Y Nov. 12, 1998)(Mukasey, J.)); Morse/Diesel, Inc. v. Fidelity & Deposit Co. of Md., 768 F.Supp. 115, 116 (S.D.N.Y. 1991).  “A party making such a  motion [for reconsideration] ‘is not supposed to treat the court’s initial decision as the opening of a dialogue in which that party may then use such a motion to advance new theories or adduce new evidence in response to the courts ruling.’” Johnson Matthey, Inc., at * 2-3( quoting, Polsby, at *1).   Confining reconsideration motions to matters overlooked  “ensures the finality of decisions” and “prevents the practice of a losing party examining a decision and then plugging the gaps of a lost motion with additional matters”.  Polsby at *2-3 (citing, Lewis  v. New York Telephone, 1986 U.S.Dist. LEXIS 29934, at *3, No. 83 Civ. 7129, slip op. at 2 (S.D.N.Y. 1986)(additional citation omitted)).

Despite the well-settled law, Respondents seek to reargue their previously advanced argument-specifically that by allowing Padilla access to counsel the military’s interrogation of Padilla will be hampered and this in turn will affect national security interests.  Respondents apparently present the Jacoby affidavit under the guise that it presents new and material facts compelling  the Court to reconsider its previous decision.  Even if this were so, which as discussed below it is not, it would be an inadmissible basis for reargument. Polsby at * 2. (“[A]ffidavits are not permitted inasmuch as no new facts may be adduced.”).   Remarkably, Respondents do not even suggest their motion presents something the court “overlooked” but rather assert the motion is necessary  to explain something they overlooked. Resp. Mot. at 1.  Respondents offer the Jacoby Declaration without an explanation of  why this declaration was not submitted in conjunction with their prior submissions.  This is particularly egregious since the argument advanced here is essentially the argument advanced by Respondents previously.  Few issues have been as thoroughly briefed as  Padilla’s  right/access to counsel.  Respondents had every opportunity to make what ever factual submissions and legal arguments prior to the entry of your Honor’s decision.  

This Court determined Padilla, under conditions to be yet established, has the right to meet with counsel to enable him to pursue his habeas petition.  Respondents’ motion is impermissible, repetitive and an apparent effort  to unreasonably delay counsel’s meeting with Padilla.  

The Court should strike from the record the Respondents’ motion on the ground that it is untimely, fails to point to any controlling authority that the Court overlooked, and is based on a factual submission which is clearly barred by Local Rule 6.3.  The Respondents’ motion is nothing more than an attempt to engage the court in impermissible dialogue and amounts to nothing more than foot dragging.

POINT II
Respondents National Security Concern Is Based on Nothing but More Speculation 

This Court’s found Respondents’ objection to Padilla’s  having access to counsel was  little more than broad conjectures and “gossamer speculation”. Order pg. 86. “Although the government presents facts showing that Padilla had contact with and was acting on behalf of al Qaeda, there is nothing to indicate that Padilla in particular was trained to transmit information in the way the government suggests, or that he had information to transmit.” Ibid.  The Jacoby Declaration is more of the same. It consists of nothing more than conjecture as to what Padilla is thinking and how he might react to seeing counsel. It presupposes Padilla has information based on the President’s determination and the Mobbs Declaration. Respondents’ argument is circular reasoning.  

Jacoby explains interrogation techniques seek to develop a relationship of dependency between the “interrogatee” and interrogator which can take time. Jacoby Decl. pgs. 2-5.   Seven months have elapsed since Padilla was transferred to the military.  Yet, no where in his declaration does Jacoby state that after these seven months of interrogation that such a relationship has developed between Padilla and his interrogators.  Rather, Jacoby speculates that  Padilla could, may potentially have information, information which may be time sensitive and perishable. Jacoby Decl. pgs. 7-8. 

The suggestion that Padilla has time sensitive and perishable information is inconsistent with the manner in which the Respondents have proceeded in this case.  Padilla was first arrested pursuant to a material witness warrant issued by the Southern District of New York and remained in New York for over three weeks pursuant to that warrant.  Attorney General John Ashcroft made a highly publicized announced of the President’s  finding that Padilla was  an “enemy combatant”.   The public announcement of  Padilla’s transfer to the military runs counter to an attempt to obtain time sensitive and perishable information from Padilla. It is unimaginable that any potential “evil doer” who dealt with Padilla or who expected to deal with Padilla would remain in place in face of Respondents’ media blitz that followed Padilla’s transfer to the military.  Additionally, the information Respondents allege Padilla has is almost certainly stale due to the passage of time as well as international events which occurred subsequent to Padilla’s arrest.     

The speculation contained in  the Jacoby Declaration that Padilla has knowledge of al Queda’s nuclear capabilities is a stretch  in light of the content of the Mobbs’ Declaration. See, Jacoby Decl. pg. 8 &  Mobbs Decl. pg. 3.  In as much as, Padilla is reported to be no more than a “small fish”
, by agents apparently involved in his interrogation, Jacoby’s  supposition that Padilla  is a potential source of  this highly sensitive  information is disingenuous conjuncture.       

Jacoby also raises two new concerns.  If counsel is permitted access to Padilla either counsel will release information they learn about the methods of interrogation techniques used or they will “unwittingly” provide this information to Padilla who can then use it as a “communication tool.”  Jacoby Decl. pg.  6.  To suggest permitting counsel to meet with Padilla will somehow result in al Queda learning of  interrogation techniques contradicts the picture of sophistication Respondents paint regarding al Queda and the depth of knowledge Respondents claim al Queda operatives have regarding interrogation techniques. Jacoby Decl. pg. 6.   Having elected to interrogate Padilla the Respondents could anticipate that Padilla might reveal the method of interrogation at some point in the future. 

Respondents concern that counsel will learn and disseminate interrogation techniques lacks merit.  Counsel are under an ethical obligation not to divulge any information obtained from their client.  Additionally, while believing it to be  unnecessary, counsel have no objection to a limited “gag order” directing counsel not to publically discuss the substance of their conversations with Padilla.  Finally, counsel are well aware of their obligations under the Classified Procedure Act which requires that any submission to the court which might contain classified information, including interrogation methods learned from Padilla, must  be submitted under seal.  These restrictions on counsel are more than sufficient to ensure even if Padilla does reveal to his counsel Respondents’ interrogation techniques that this information will not be disseminated publically.  

Furthermore, in this day of electronic information, the information Respondents  seek to protect is accessible with the “click of a mouse”.  Beyond the web, it is contained in hundreds if not thousands of books, fiction and non-fiction.  And the interrogation process has now been outlined by Jacoby. Above all, as Jacoby concedes, the interrogation techniques they employ are the  techniques used against our captured military personnel by foreign governments. Jacoby Decl.pg.5.

 In the realm of possible reasons why these highly skilled interrogators may not have been able to “break” Padilla one can not discount the obvious-Padilla has no information to provide.  Which of course, brings us back to the crux of the habeas petition and Respondents position.  Significantly, the Fourth Circuit in its most recent ruling, did not dismiss the Hamdi’s petition based on what the Government had to say about Hamdi but  rather on what Hamdi had to say about himself.   Hamdi III  at * 48. 

In sum, Padilla’s fundamental Due Process rights and his ability to appear in court through counsel can be achieved without compromising national security interests. 

POINT III
Other Issues Raised by Respondents Are Likewise Without Merit
Respondents attempt to engage the Court in an improper dialogue as to the effect of the “some evidence” standard. See, Local Rule 6.3; & discussion above. Counsel for Padilla do not think it appropriate to respond in any depth to this improper argument by Respondent as  that part of the Court’s opinion which addressed the standard was advisory.  Order pg. 89.  Suffice to say, Respondents’ argument presupposes the President’s findings must be accepted at face value without providing Padilla with  an opportunity to refute factual contentions.  The argument ignores   well-settled habeas jurisprudence and the habeas statutes which require a factual response.  Id. pgs. 75-89.  It likewise ignores Padilla’s due process rights to effectively appear in court.  On this very point, the Hamdi III court  reiterated what they previously stated in Hamdi II:

It is important to emphasize that we are not placing our imprimatur upon a new day of executive detentions.  We earlier rejected the summary embrace of a sweeping proposition – namely that, with no meaningful judicial review, any American citizen alleged to be an enemy combatant could be detained indefinitely without charges or counsel on the government’s say-so. Hamdi II, 296 F.3d 278,  283 (4th Cir. 2002).

2003 USDist. LEXIS 198 at * 56-57. 

Respondent with a new twist reassert another old argument regarding counsel Donna Newman’s  role as “Next Friend”.  “Granting Padilla himself access to counsel, however, grants a right of access to a petitioner whose presumed inaccessibility is a precondition to allowing the next-friend action in the first place.” (Resp. Mot. at 14, n.5). Suffice to say, once counsel meets with Padilla, he will sign the Petition and counsel will move to amend the Petition with the deletion of her name as “Next Friend”. 

Conclusion
For the reasons stated herein, Respondents motion should be stricken or denied an all respects.

DATED:  New York, New York

     January 13, 2003

Respectfully submitted,

__________________________

Donna R. Newman  [6299]

__________________________

Andrew G. Patel [4361]

�Respondents concede Padilla’s has a  right to bring a habeas petition as the proper procedure to dispute his status as an “enemy combatant” and to contest the legality of his detention.


� Although Respondents included in their brief what they allege was our proposals  advanced at this meeting, the undersigned counsel are of the school that negotiations between parties are not to be revealed.   In short, whether or not Respondents have accurately put forth our position is simply irrelevant.  What remains relevant however, is Respondents’ refusal to put forth any proposal under which they would agree counsel to meet with Padilla.


�Although defense counsel promptly submitted the form necessary for security clearance, we have yet to be contacted for initial interviews as of the date of this submission.


� It was defense counsels’ understanding that Respondents’ request was being made for a brief postponement and was surprised to learn that Respondents requested a sixteen day postponement. 


�Defense counsel never consented to Respondents submission of additional papers and firmly believes all issues were thoroughly briefed and fully argued prior to the Court’s issuing its Order.		


�Defense counsel agreed to one additional day for Respondents’ filing in light of the Fourth Circuit January 8, 2003 opinion in Hamdi v. Rumsfeld, 2003 U.S.AppLEXIS 198 (4th Cir. Va., Jan. 8, 2003)(Hamdi III).  The  Hamdi III  decision is of little value to the Respondents as the Fourth Circuit  limited its decision to Hamdi’s specific factual context before it and stated:


We have no occasion, for example, to address the designation as an enemy combatant of an American citizen captured on American soil or the role that counsel might play in such a proceeding. See e.g., Padilla v. Bush, No. 02 Civ. 4445 (MBM), 2000 WL 3171 (S.D.N.Y. Dec. 4, 2002). Hamdi III at * 22


�Respondents filed under seal, an ex parte classified version of the above referenced Jacoby Declaration. Respondent used the same procedure here as in they did in the filing of the two versions of the Mobbs Declarations. We ask the court not to consider the classified Jacoby Declaration for the reasons stated in our objections to the classified Mobbs Declaration and  because the filing of any affidavit in the context of a motion of reconsideration without the expression permission of the court violates Local Rule 6.3, see discussion, infra.





� Local Civil Rule 6.3. Motion for Reconsideration or Reargument





A notice of motion for reconsideration or reargument shall be served within ten (10) days after the docketing of the court’s determination of the original motion.  There shall be served with the notice of motion a memorandum setting forth concisely the matters or controlling decisions which counsel believes the court has overlooked. The time periods for the service of answering and reply memoranda, if any shall be governed by Local Civil Rule 6.1(a) or (b), as in the case of the original motion.  No oral argument shall be heard unless the court directs that the matter shall be reargued orally.  No affidavits shall be filed by any party unless directed by the court.


� See, Dirty Bomber Suspect Said “Small Fish”, C. Newton, Associated Press, August 14, 2002. 





