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Preliminary Statement
This Reply is respectfully submitted in further support of Petitioners’ motion to strike Respondent’s motion for reconsideration in part (“motion”) and/or to deny Respondent’s motion on its merits
.

Point I

Local Rule 6.3 Does Apply to the Respondent’s Motion

Respondent filed a motion for reconsideration, a motion that both ignored and violated the rules concerning such a motion.  When the error is called to Respondent’s attention, his counsel argued that the motion for reconsideration is not a motion for reconsideration or at least that the rules which apply to motions for reconsideration do not apply to Respondent’s motion. Respondent’s argument, the apex of double talk, is disingenuous.

Respondent argues that this Court’s Order of December 4, 2002 (“Order’) does not determine the issue of  Padilla’s access to counsel- it “does not order the government to take any immediate action or to provide any immediate relief.”(emphasis added)(RRM 4, see also, RRM  7
 (“no definitive order on access to counsel, let alone a final judgment, has been entered”)). The Order states: “Respondent Secretary Rumsfeld will be directed to permit Padilla to consult with counsel...”(Order pg. 89)(emphasis added).  Contrary to  Respondent’s contention, the only rational reading of the Court’s Order is that it did resolve the highly contested and thoroughly briefed
 issue of Padilla access to counsel and their argument that Rule 6.3 does apply to the motion for reconsideration is without merit. 


Respondent is attempting in his motion to distort the Court’s decision into an invitation to revisit the clearly determined issue of Padilla’s access to counsel. The Order does not envision, suggest, or invite further discussion and/or dialogue on whether or not Padilla would have access to counsel. (See, RRM 5). The only matter left for further discussion was the conditions under which the Court’s directive was to be carried out.  This was not an invitation for further discussion on  Padilla’s  access to counsel.  The Court  made it clear in its Order  that in the event the parties were unable to resolve the details between themselves, it would set the conditions under which Padilla will meet with counsel.(Order 89).  The conference date set by the Court in its Order
  “as it was initially conceived, was supposed to be for the purpose of discussing what steps had been taken voluntarily by the parties to arrange for counsel to see Mr. Padilla.” (T
 2).  In short, it is impossible to escape the fact that Respondent’s motion for reconsideration revisits the argument that giving Padilla access to counsel will interfere with his interrogation, an issue which the Court resolved and invited no further dialogue. (RRM 7).   


Respondent contends that the Jacoby Declaration and Respondent’s  motion  pertains “not only to whether Padilla should be afforded access to counsel, but also, equally, to the scope of (and conditions of ) any such access to counsel”. (RRM 4-5).   Nowhere in the Jacoby Declaration, nor in the motion, is there any discussion of any condition which Respondent would find acceptable for Padilla to meet with counsel.  Respondent presents what is alleged to be defense counsel’s conditions, yet, the motion papers are devoid of even a hint of a  condition acceptable to Respondent. Simply, the Respondent’s motion does not address conditions under which counsel would be able to consult with Padilla at all.  Rather, the Respondent suggests there are no acceptable conditions for this to occur.  At no time since the December 4, 2002 Order has Respondent presented to either defense counsel or to this Court any proposal on how the ordered meetings between counsel and Padilla should occur.  In fact, Your Honor observed after review of Respondent’s motion papers that “the government has no intention of allowing that to happen [Padilla meeting with counsel] at least not voluntarily”. (T 2).   To contend that the motion or the Jacoby Declaration discusses conditions for counsel to meet with Padilla is ridiculous. 

Respondent claims that the motion does not offend the policy behind Rule 6.3 since it simply  provides for further explanation of previously submitted concerns regarding Padilla’s access to counsel. (RRM  8).  The clear purpose behind Rule 6.3 is that “[w]here litigants have once battled for the court’s decision, they should neither be required, nor without good reason permitted, to battle for it again.” Zdanok v. Glidden Co., Durkee Famous Foods Div., 327 F.2d 944, 953 (2d Cir. 1964).  The Respondent’s motion violates both the express requirements of Rule 6.3 as well as the purpose of Rule 6.3.   

Respondent’s suggest the December 23, 2002 letter requesting an adjournment of the December 30th status conference put the Court on notice of his intention to file a motion for reconsideration.(RRM6 ).  Respondent contends the Court’s Order of December 24, 2002 granting the request and providing for the filing of a written submission no later than January 8, 2003 constituted a de facto waiver of the Rule 6.3 requirements. (Id.).  The Court’s Order of  December 24, 2002 provides that if Respondent wished to files another submission it must be on or before January 8, 2003.  The Order was referencing to that part of  Respondent’s December 23rd letter which advised  that additional time was needed because Respondent anticipated placing before the Court a written submission concerning the “feasibility of different conditions which may be proposed”. (Resp. Let. 12/23/02).   Respondent’s letter goes on to say that the government is considering the “possibility” of requesting that the court “weigh additional information in  reconsidering aspects of  its December 4 opinion”. (Id.). To suggest that the letter put the Court on notice of Respondent’s intent to file a motion for reconsideration or that the Court’s January 8, Order granted such permission is, to put it mildly, a distortion of the facts. The granting of the requested adjournment of the conference based on Respondent’s letter, can not conceivably be equated with permission to file a motion for reconsideration, much less one out of time, and in violation of the requirements set forth in Local Rule 6.3.  At most, the Court could have anticipated from a reading of the government’s letter a  written submission concerning the conditions under which Padilla could consult with counsel.  No such submission has been filed by Respondent.  

Point II

Respondent Failed to State Sufficient Reason For The Court 

to Exercise Its Discretion to Consider the Motion For Reconsideration

The Respondent is correct in suggesting that even in the face of a violation of Local Rule 6.3 the Court has discretion to consider their motion for reconsideration.  Respondent, however, fails to establish sufficient reason for the Court to exercise that discretion. (RRM 9-10).  A court may exercise its discretion even though a reconsideration motion fails to meet the requirements of Rule 6.3 where there is “an intervening change of controlling law, the availability of new evidence, or the need to correct a clear error or prevent manifest injustice.” EEOC v. Local 638, 2001 U.S.Dist. LEXIS 19 *4 (S.D.N.Y. January 3, 2001)(Carter, J.)(quoting, Virgin Atlantic Airways v. Nat’l Mediation Bd., 956 F.2d 1245, 1255 (2d Cir. 1992)(citation omitted)). 

Respondent’s reliance on Johnson Matthey, Inc. v. Research Corp and Research Corp. Technologies, 2002 U.S. Dist. LEXIS 18802 (S.D.N.Y. October 23, 2002) is misplaced. The defendant movant’s basis for his motion in Johnson met the requirements for a motion for reconsideration. There the court reconsidered its decision because the defendant brought to the court’s attention an argument previously submitted by the defendant but which the court had “overlooked” in making its determination.  Thus, once the court granted defendant’s motion, it  ordered the plaintiff  to submit an affidavit for clarification of the documents at issue.  Contrary to Respondent’s suggestion, the  Johnson court did not request an affidavit of  new facts or an affidavit to support a new theory. Id. *9-10. 

 Likewise  unavailing is Lund v. Chemical Bank, et al, 675 F.Supp. 815 (S.D.N.Y. 1987). (See RRM 10).  There, although the court waived the lateness of the parties reconsideration  motions, nonetheless, the court denied both parties’ motion for  reconsideration  because  they were essentially a relitigation of issues that were decided previously by the court
. Id. at 818 & n.1 “Defendants’ disagreement with the reasoning and conclusions of the June 15 Opinion alone is not enough to warrant a reversal of the prior opinion.” Id. at 818.  Thus, the Lund court found where the requirements of Rule 6.3 were not met, the motion  must be denied. See also, Mason Tenders District Council Pension Fund v. James Messera, 1997 U.S.Dist. LEXIS 13950 *10 (S.D.N.Y. September 12, 1997)(Sweet, J.)(“To permit reargument of this issue would directly contradict the purpose of Local Rule 6.3 to ‘preclude arguments raised for the first time on motion for reconsideration’”). (citations omitted)).    

 Respondent fails to present any viable excuse by which this court should exercise its discretion in deciding the motion on its merits.  Respondent does not assert that the evidence now offered was not previously available to them or that Court’s decision is premised on some clear error of law. Respondent does continue to insist that the Fourth Circuit’s recent decision in Hamdi v. Rumsfeld, No. 02-7338, 2003 WL 60109 (Jan. 8, 2003) somehow should alter this court’s ruling on Padilla’s access to counsel. (See, RRM 10, fn. 5).  As this Court noted, the Hamdi court specifically stated that its ruling did not apply to Padilla. ( T 4).  Hamdi is not controlling intervening law which will alter this Court’s ruling.   

The primary explanation Respondent offers for failing to present this information or argument previously, is he was somehow  misled or preoccupied by briefing constitutional issues as opposed to policy considerations. (RRM  8).  Not only is this not a justifiable excuse, the argument  tests the limits of credibility.  National security concerns were raised by Respondent previously in the context of interrogation.  In his prior submissions, the argument advanced was that Padilla would use counsel to convey information to his associates and al Queda members.  The Court rejected the argument but, nonetheless, tried to accommodate these concerns by permitting a monitor to be present when counsel meets with their client. (Order 86). 

Once again Respondent cloaks his objection to Padilla having access to counsel in terms of national security. Yet, if as suggested, counsel’s  meeting with Padilla  presented a genuine issue of national security, it is unimaginable that the information contained in the Jacoby Declaration would not have been submitted in response to your Honor’s October 21, 2002 request for additional briefing on that very issue.  The Secretary of the Department of Defense for the United States of America, the person most responsible for this country’s national security, is the named Respondent. It is unimaginable that Secretary Rumsfeld forgot to mention a significant national security issue to this Court. Respondent simply raise the aura of national security in an attempt to alter a decision he considers unfavorable. 

Furthermore, the most recent submission demonstrates the lack of substance regarding the expressed national security concerns.  The language of the Respondent’s submission is conditional -- giving Padilla access to counsel -- might, could, possibly, potentially -- interfere with the Respondent’s ability to interrogate Padilla.(See, RM 7).  Respondent concedes that Vice Admiral Jacoby’s Declaration does not refer to information regarding Padilla
. (RRM, Fn.6).  Thus, Respondent confirms the Declaration presents only generalizations which may have nothing to do with Padilla.  In short, Respondent offers no new facts to merit a reconsideration of the prior findings of this Court on the issue of Padilla’s access to counsel.  

Finally, the Respondent contends that Padilla has not been prejudiced by the delay caused by their submission of the motion for reconsideration.  Respondents are entirely too glib with the liberty of an American citizen.  Padilla has been in the custody of the military for over seven months, at least one of the those months has been wasted litigating this motion.  Padilla contends that every day of his detention is unlawful. Nor can it escape notice that Padilla’s detention and interrogation by the military can only be considered lawful if the Court determines him to be an enemy combatant. That determination has not been made. There is no question that Padilla  is severely prejudiced by every additional day of incarceration that is caused by Respondent’s actions, which delay his counsel from meeting with him and thereby, delay the Court’s determination of  his Petition.

Respondent’s motion is nothing but a smokescreen designed to delay this litigation. The national security issues raised by the Respondent are nothing more than an effort to intimidate this Court into changing an Order which Respondent does not like.

Conclusion
It is respectfully submitted that Respondent’s motion for reconsideration in part should be stricken from the record or denied on the merits.

Dated:
January 29, 2003

New York, New York

Respectfully submitted,

___________________________

Donna R. Newman [6299]

____________________________

Andrew G. Patel [4361]

�          In light of the court’s prior direction, we are not addressing in this submission the merits of Respondent’s motion for  reconsideration in part because to do so would be a Surreply.  In the event the Court contemplates reconsidering Padilla access to counsel based on Respondent’s arguments on  the “some evidence” standard, we respectfully request the opportunity to submit a written response limited to that issue.


�          Respondent’s Motion For Reconsideration is referenced as “RM” followed by citation to page number.  Respondent’s Response to Motion to Strike is referenced as “RRM” followed by citation to page number.


�          On October 21, 2002, this Court requested counsel for both sides to submit briefs on the issue of Padilla’s right to counsel.  As previously discussed, the Respondent argued, as he does again in the motion for reconsideration, that giving Padilla access to counsel might interfere with the interrogation of Padilla.  After considering that argument, this Court Ordered that Padilla could have access to counsel.  That issue was finally determined in the December 4, 2002 Order.  


�	The Order set the conference date for December 30, 2002.  That was adjourned upon request of Respondent to January 15, 2003.


�	The transcript of the status conference of January 15, 2003 is referenced as “T” followed by citation to page number.


�


In Dallas v. Goldberg, 2002 U.S. Dist. LEXIS 8829 *32-33 (S.D.N.Y. May 20, 2002)(Swain, J.), the court granted plaintiff’s  motion for  reconsideration as a result of an intervening second circuit decision. Likewise, reconsideration was granted in Richman v. Gore & Assoc., Inc. due to an intervening Supreme Court decision. 958 F.Supp. 753, 758 (S.D.N.Y. 1977).  The defendant New York City in Barbara Kraebel d/b/a a Barklee Realty Company v. New York City Department of Housing Preservation and Development, et. al, 2002 U.S. Dist. LEXIS 16878 *5-6 (S.D.N.Y. September 9, 2002)(Haight, J) was permitted to present new evidence because there the court recognized that its prior Orders misled the defendants concerning the scope of the litigation.  Similarly, in Ronald L. Krome v. Merrill Lynch & Co., Inc., 110 F.R.D. 693, 695 (S.D.N.Y. 1986) where the court’s original order was based on the failure of one party to respond to the other parties motion, the court granted the defaulting movant’s reconsideration motion because the court recognized the movant’s failure to respond was due to an agreement between the parties as to the date opposition papers were to have been filed.     


�           On one issue, the court did review affidavits submitted which contained additional facts on an issue and theory previously raised.  The court after consideration of these additional facts held nothing was submitted which contravened the court’s prior findings. Id. 818.


�          The Respondent indicates that the government has created a divide between those who are working on this litigation and those who are gathering intelligence.  Vice Admiral Jacoby is the Director of the Defense Intelligence Agency, the individual who reports directly to the President on intelligence.  That the Director of the Defense Agency has been placed on the litigation side of the divide, can only mean that the government does not consider the information Padilla may provide to be significant to national security. If the government believed otherwise, Jacoby would not be submitting declarations to this court but rather would be reporting on the intelligence gathered from this source to the military and to the President. 





