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:

RESPONDENTS’ MOTION FOR RECONSIDERATION IN PART
Respondents respectfully file this motion for reconsideration of this Court's Opinion and Order of December 4, 2002, insofar as that order requires respondents to permit counsel to meet and confer with Padilla.  Respondents are concerned that our prior briefing in this case, which has addressed a broad range of issues, failed sufficiently to focus on the grave damage to national security interests that would result from interference with the interrogation of Padilla.  The government regrets that it did not advance its reasoning with sufficient particularity to apprise the Court of the full extent of the potential adverse consequences of ordering attorney access. 

To present the Court with a more complete explanation of the implications of requiring access to counsel, respondents submit with this motion the attached declaration of Vice Admiral Lowell E. Jacoby (USN), Director of the Defense Intelligence Agency (Exhibit A).
  As the declaration explains, a core interest in the detention of Padilla is interrogating him for information vital to the ongoing efforts to respond to the attacks of September 11, 2001, and prevent future attacks.  Granting Padilla access to counsel risks compromising those efforts to obtain actionable intelligence from a source who may well have information about al Qaida's organization, the identity of its associates inside and outside the United States, and the nature of its plans for further attacks against United States citizens and interests.  In light of what the Fourth Circuit has aptly described as the "unforeseeable dangers" presented by the enemy in this war, Hamdi v. Rumsfeld, No. 02-7338 (4th Cir. January 8, 2003), slip op. at 37 (opinion available at http://pacer.ca4.uscourts.gov/opinion.pdf/027338.P.pdf), the executive's vital interest in securing intelligence is particularly acute in the current conflict, in which timely intelligence is a critical means of thwarting future attacks.

Moreover, requiring respondents to allow counsel to meet with Padilla is not necessary to resolution of this case under the "some evidence" standard adopted by this Court (Order 96-97), a standard that affords no basis for reweighing the evidence relied on by the executive, and under which the dispositive question is whether there exists "some evidence" supporting the executive's determination that Padilla is an enemy combatant.  Accordingly, and especially in light of the government's national security interests, access to counsel is not necessary and should not be required.

Pursuant to the Court's opinion and order (at 102), respondents conducted initial discussions with opposing counsel on December 18, 2002.  Opposing counsel contemplates one full week of meetings directly with Padilla, with no restrictions on the nature of the questions that may be asked -- to the point even of permitting counsel to ask Padilla about the specific questions that military interrogators have put to Padilla and the subjects that Padilla has discussed with his interrogators.  Opposing counsel were of the view that, as long as they obtained national security clearances, there could be no national security concerns raised by meetings with Padilla of unlimited scope.

A.
Requiring The Military To Permit Detained Enemy Combatants To Meet With Counsel Would Critically Compromise Intelligence Gathering
The Court determined, in an exercise of its discretion under the All Writs Act, 28 U.S.C. 1651(a), that the balance of considerations favors permitting Padilla to meet with counsel in order to enable him to raise facts bearing on the petition.  Order 81-89.  In reaching that conclusion, the Court found that the government's interests in preventing Padilla from meeting with counsel were "insufficient to warrant denying him access to counsel."  Id. at 75, 85-88.  Of particular significance, the Court concluded that "the interference with interrogation would be minimal or non-existent."  Id. at 85.

The government's concern with the effect of requiring that Padilla be permitted to meet with counsel, however, is not merely that counsel would interfere with questioning.  Instead, as is elaborated in the attached declaration of Vice Admiral Jacoby, directly interposing counsel -- for any purpose and for any duration -- would threaten permanently to undermine the military's efforts to develop a relationship of trust and dependency that is essential to effective interrogation, thus critically compromising the military's ability to obtain vital national security intelligence.  Jacoby Dec. at 5, 8.

1.  In ordering Padilla's detention as an enemy combatant, the President determined that Padilla "possesses intelligence, including intelligence about personnel and activities of al Qaeda that, if communicated to the U.S., would aid U.S. efforts to prevent attacks by al Qaeda on the United States or its armed forces, other governmental personnel, or citizens."  President's Order (June 9, 2002).  The Jacoby Declaration underscores Padilla's significant potential value as an intelligence source, explaining that Padilla is a possible source of information about, inter alia, specific al Qaida plans to attack the United States in which he was involved, other al Qaida initiatives, the identity and location of al Qaida associates in the United States or elsewhere, and al Qaida operations, infrastructure, and capabilities.  Jacoby Dec. at 7-8.  Padilla also could shed light on, and help the military to assess, information obtained from other sources.  Id. at 8.

As a general matter, moreover, interrogations of detained enemy combatants have produced vital information in the course of the current conflict, and have helped to thwart an estimated 100 or more attacks against the United States and its interests after September 11, 2001.  Jacoby Dec. at 6.  Indeed, Padilla's capture resulted in large part from information obtained through interrogation of other detainees.  Ibid.

2.  The military's efforts to obtain intelligence information through interrogation rely in large part on developing and maintaining an atmosphere of trust and dependency.  Jacoby Dec. at 4-5.  The objective is to produce a relationship in which the subject perceives that he is reliant on his interrogators for his basic needs and desires.  Achieving that objective can take a significant amount of time.  Id. at 4.  In a number of situations, accordingly, interrogators have been able to obtain valuable intelligence from a previously uncooperative subject only after a substantial amount of time has elapsed, ranging from months even to years.  Ibid.

Because of the delicate nature of the relationship between the subject and his interrogators and the significant time frequently required to achieve the necessary dependence and trust, interposing counsel into the relationship -- even if only for a limited duration or for a specific purpose -- can irreparably damage efforts to obtain vital intelligence through interrogation.  Jacoby Dec. at 5.  Any manner of external influence can compromise the ability to conduct effective interrogations.  Ibid.  Accordingly, permitting any type of meeting with counsel, let alone the kind of unrestricted sessions envisioned by opposing counsel, is critically damaging to the intelligence-gathering function.  A subject's belief that counsel is assisting him would directly thwart efforts to develop his trust in his interrogators and his perceived dependence on them for his needs.  Id. at 5, 8.

The risk of undermining intelligence gathering efforts is particularly acute in Padilla's case.  In view of his substantial experience with the United States criminal justice system and his representation by counsel when detained as a material witness, Padilla may be more likely to resist interrogation -- and more likely to expect that counsel can and will assist him -- than most detained enemy combatants.  Jacoby Dec. 8.  That counsel represented Padilla when he was a material witness thus weighs in favor of -- not against (Order 88) -- denying Padilla access to counsel now.  The substantial time that has elapsed since Padilla's last contact with attorney Newman further exacerbates the harmful impact of permitting him now to meet with counsel.  After Padilla's last contact with his counsel, he was transferred into military custody and has been interrogated by military personnel for several months.  Ibid.  If Padilla comes to understand that attorneys are still acting on his behalf, even though he has not seen them for a stretch of months, granting him direct access to counsel can be expected to set back his interrogations by months, if not derail the process permanently.

Vice Admiral Jacoby therefore concludes that "any potential sign of counsel involvement would disrupt our ability to gather intelligence from Padilla," by "break[ing] -- probably irreparably -- the sense of dependency and trust that the interrogators are attempting to create."  Jacoby Dec. 8.  That could undermine ongoing interrogation efforts and limit the military's ability to obtain valuable intelligence from Padilla in the future as new information from new sources comes to light.  At the least, interposing counsel could result in critical delays in obtaining vital national security information from Padilla.  Ibid.

For those reasons, respondents' concerns with the effect of granting access to counsel do not relate simply to interference with one or two sessions of questioning.  See Order 85.  Instead, requiring respondents to permit Padilla -- or any other enemy combatant who does not face charges -- access to counsel could significantly set back or irreparably thwart the military's efforts to obtain critical intelligence through interrogation.  The potential for undermining a core purpose of detaining enemy combatants should be dispositive in this case, especially in view of the President's determination in ordering Padilla's detention that Padilla possesses vital information about al Qaida and its operations and plans for further attacks against the United States.  See Hamdi v. Rumsfeld, No. 02-7338 (4th Cir. Jan. 8, 2003), slip op. at 26 ("The judiciary is not at liberty to eviscerate detention interests directly derived from the war powers of Articles I and II.").

B.
Requiring Respondents To Allow Access To Counsel Is Inconsistent With The "Some Evidence" Standard
Requiring respondents to allow Padilla to meet with counsel -- let alone in the essentially unconstrained manner evidently contemplated by his counsel -- not only would compromise the military's ability to gather vital intelligence, but also is not necessary under the "some evidence" standard that controls in this proceeding.  As the Court explained in its opinion and order, settled principles of judicial deference to the wartime judgments of the political branches on matters of national security compel the conclusion that the "commission of a judge * * * does not run to deciding de novo whether Padilla is associated with al Qaeda and whether he should therefore be detained as an enemy combatant."  Order 96.  Instead, a court can "examine only whether the President had some evidence supporting his finding that Padilla was an enemy combatant."  Id. at 3.

Notwithstanding its adoption of the "some evidence" test, the Court nonetheless determined, as a matter of discretion, that the balance of interests favored affording Padilla access to counsel to enable him to present facts bearing on the petition.  By its nature, however, the "some evidence" standard only entails assessing whether the executive has some evidence supporting its determination that Padilla is an enemy combatant.  Although habeas actions in other contexts typically involve the presentation of facts by the petitioner (Order 76-77), the unique separation-of-powers concerns raised in the context of this case justify an approach that focuses on the factual support presented by the executive.  As the Fourth Circuit explained in Hamdi v. Rumsfeld, No. 02-7338 (Jan. 8, 2003), slip op. at 37:  "While the ordinary § 2241 proceeding naturally contemplates the prospect of factual development, see 28 U.S.C. §§ 2243, 2246, such an observation only begs the basic question in this case -- whether further factual exploration would bring an Article III court into conflict with the warmaking powers of Article I and Article II.  Here, the specific interests asserted by the government flow directly from the warmaking powers and are intimately connected to them."  See also id. at 45 ("any [factual] inquiry must be circumscribed to avoid encroachment into the military affairs entrusted to the executive branch"); id. at 53 ("separation of powers takes on special significance when the nation itself comes under attack").

Because the "some evidence" inquiry focuses exclusively on the evidence relied on by the executive, there is no factual information Padilla could present that could bear on the dispositive question.  Cf. Superintendent v. Hill, 472 U.S. 445, 455-457 (1985) (explaining that "some evidence" standard, in context of prison disciplinary proceedings, "does not require examination of the entire record, independent assessment of the credibility of witnesses, or weighing of the evidence," but only requires determining "whether there is any evidence in the record that could support the conclusion," so as to ensure that the "record is not so devoid of evidence that the findings of the disciplinary board were without support or otherwise arbitrary").  The Mobbs Declaration and the President's determination more than demonstrate the existence of "some evidence" supporting the conclusion that Padilla is an enemy combatant, and they make clear that the determination is not "without support or otherwise arbitrary."  Id. at 457.

The Fourth Circuit's decision in Hamdi is instructive in this regard.  In that case, the Fourth Circuit initially overturned an order of the district court compelling the military to allow counsel unmonitored access to Hamdi, a detained enemy combatant.  Hamdi v. Rumsfeld, 296 F.3d 278 (4th Cir. 2002).  The court specified that the proper course was to "consider the sufficiency of the Mobbs declaration as an independent matter before proceeding further."  Hamdi, slip op. (Jan. 8, 2003), at 16 (emphasis added).  The court ultimately ruled that the government's declaration in that case sufficed to support the executive's determination that Hamdi was an enemy combatant, and the court reached that conclusion without affording Hamdi access to counsel to address the factual assertions in the declaration.  Id. at 40-51.  Here, likewise, the "some evidence" standard calls for the Court first to determine as an independent matter whether the Mobbs Declaration and the President's determination amount to "some evidence" that Padilla is an enemy combatant.  As in Hamdi, that inquiry does not require or entail giving Padilla access to counsel.

Because the relevant question under the "some evidence" test turns solely on the evidence presented by the executive to justify detention, moreover, granting Padilla access to counsel cannot be considered "necessary" in aid of this Court's exercise of habeas jurisdiction under the All Writs Act.  28 U.S.C. 1651(a).  Accordingly, access to counsel is not necessary to the Court's resolution of the petition.

Neither United States v. Hayman, 342 U.S. 205 (1952), nor Harris v. Nelson, 394 U.S. 286 (1969), requires a different result.  See Order 82-83.  In Hayman, the lower court, without hearing from the petitioner at all, had resolved his conflict of interest claim against him on the basis that he had consented to his counsel's conflict.  In that situation, the petitioner was uniquely situated to provide evidence concerning his own consent.  In Harris, the Supreme Court approved of discovery in habeas cases where there is "reason to believe that the petitioner may, if the facts are fully developed, be able to demonstrate that he is confined illegally and is therefore entitled to relief."  394 U.S. at 300.  Padilla cannot make that demonstration, however, because he cannot allege any facts that would supply a basis for calling into question whether the President's determination that he is an enemy combatant is supported by "some evidence."  Cf. Hamdi, slip op. at 37.

This Court also indicated that, in addition to determining whether "some evidence" supports the determination that Padilla is an enemy combatant, it would examine whether that evidence "has been mooted by events subsequent to [Padilla's] detention."  Order 3.  But because the relevant question is whether the government has justified its determination that Padilla is an enemy combatant by presenting "some evidence" to support that determination, there is no prospect of that determination becoming "moot" as a consequence of subsequent events.  The fact that "some evidence" supports the determination that Padilla is an enemy combatant, for instance, would be unaffected by any claim by Padilla that he has now renounced his association with al Qaida.  A question of mootness could arise, at most, only on the termination of the armed conflict.  As the Court explained, however, "there is no basis" at the present time "for contradicting the President's repeated assertions that the conflict has not ended."  Order 54; see Hamdi, slip op. at 51-52; see also Ludecke v. Watkins, 335 U.S. 160, 169-170 (1948) (explaining that termination of "the state of war" is a "political act," and is a "matter[] of political judgment for which judges have neither technical competence nor official responsibility").  Nor, of course, is there any reason to think that Padilla himself has unique access to information on that executive determination.

Accordingly, granting access to Padilla is not necessary to resolve the petition.  A habeas action provides Padilla with a vehicle to challenge the legality of his detention, but not to raise factual issues when some evidence supports the President's determination.  See Hamdi, slip op. at 50 ("The privilege of citizenship entitles Hamdi to a limited judicial inquiry into his detention, but only to determine its legality under the war powers of the political branches.").  Because there is no basis for granting Padilla access to counsel under the applicable "some evidence" test, and because granting him access to counsel could irreparably damage the military's efforts to obtain vital intelligence from him, the balance of considerations should tip decidedly against -- rather than in favor of -- requiring respondents to permit Padilla to meet and confer with counsel.

CONCLUSION
For the foregoing reasons, the Court should reconsider its Opinion and Order of December 4, 2002, insofar as that order requires respondents to permit counsel to meet and confer with Padilla.

Respectfully submitted,

__________________________

JAMES B. COMEY

United States Attorney

____________________________

PAUL D. CLEMENT

Deputy Solicitor General







____________________________

DAVID B. SALMONS

Assistant to the Solicitor General

____________________________

SRI SRINIVASAN

Assistant to the Solicitor General

____________________________

JONATHAN L. MARCUS

Attorney, Department of Justice

____________________________

ERIC B. BRUCE

Assistant United States Attorney

�  We have filed separately with the Court a classified version of the Jacoby Declaration containing additional information supporting the points raised in the unclassified declaration.  We respectfully request that the classified declaration be filed under seal and received ex parte.


�  Respondents preserve their argument that the only proper respondent in this habeas action is Padilla's immediate custodian, Commander Marr, who lies beyond this Court's territorial jurisdiction.  Cf. Mattel, Inc. v. Barbie-Club.com, 310 F.3d 293, 307 (2d Cir. 2002) ("to preserve the defense of lack of personal jurisdiction, a defendant need only state the defense in the first responsive filing").


�  Granting Padilla access to counsel also could result in counsel's becoming an unwitting intermediary between Padilla and his al Qaida associates.  See Jacoby Dec. at 6; Order 85-88.  The fact that Padilla has previously met with attorney Newman does not obviate that concern, and indeed, that prior contact exacerbates the negative effects on the interrogation environment.  See pp. 6-7, infra.


�  Although the court in Hamdi stated that its opinion did not address the precise factual circumstances of this case, see Hamdi, slip op. at 24, the concerns that drove the court to uphold the government's enemy combatant determination based solely on an examination of the government's declaration compel the same approach here.  As the court explained, "[a]ny evaluation of the accuracy of the executive branch's determination that a person is an enemy combatant * * * would require courts to consider, first, what activities the detainee was engaged in during the period leading up to his seizure and, second, whether those activities rendered him a combatant or not."  Id. at 47.  The first of those questions, the court reasoned, "is factual" and "would likely entail substantial efforts to acquire evidence from distant battle zones."  Id. at 47-48.  Similar concerns arise here:  the evidence of Hamdi's status as an enemy combatant involved his affiliating with a Taliban unit in Afghanistan and surrendering to Northern Alliance forces there, see id. at 42, and the evidence of Padilla's close association with al Qaida concerns his activities while in Afghanistan and Pakistan and his meetings with al Qaida operatives while in those countries.  As to the remaining question whether "those activities render [Padilla] a combatant or not," id. at 47, here, as in Hamdi, examining that question would "require fine judgments about whether a particular activity is linked to the war efforts of a hostile power -- judgments the executive branch is most competent to make."  Id. at 48.


�  Requiring that Padilla be allowed to meet with counsel also is anomalous in light of the Court's finding that Padilla's counsel has standing as a "next-friend" to bring the petition on his behalf.  "Next-friend" standing presupposes the inaccessibility of the real party in interest, and permits the "next-friend" to pursue the action on the real party's behalf.  See, e.g.,  Whitmore v. Arkansas, 495 U.S. 149, 165 (1990).  In the context of a next-friend habeas action, accordingly, a determination that the interests of justice require appointment of counsel, 18 U.S.C. 3006A(b)(2)(B), should result in counsel's appointment to assist the next-friend in pursuing the action.  Granting Padilla himself access to counsel, however, grants a right of access to a petitioner whose presumed inaccessibility is a precondition to allowing the next-friend action in the first place.
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