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STATEMENT OF THE ISSUE

Whether the Executive has the power to imprison in military jails,
indefinitely and without criminal charge, American citizens seized from civilian
settings in the United States.

STATEMENT OF THE CASE

In May 2002, Jose Padilla was arrested at Chicago O’Hare Airport on a
material witness warrant and jailed in New York. When he was seized from his
civilian jail cell in June 2002 by military agents acting on orders from the
President, Donna R. Newman, the attorney appointed to represent Padilla in the
material witness proceeding, filed a writ of habeas corpus seeking his immediate
release from military custody. The District Court for the Southern District of New
York ruled that the President had authority to detain persons seized in the U.S. as
“enemy combatants,” but held that Padilla was entitled to access to counsel and a
meaningful hearing. Claiming that a meaningful hearing would pose a threat to
national security, the government appealed.

The Second Circuit held that the President had no constitutional or statutory
authority to detain Padilla as an “enemy combatant.” Padilla v. Rumsfeld, 352 F.3d
695 (2003). The court held that the Constitution — via the Habeas Suspension
Clause and other provisions — vests Congress rather than the President with the

power to authorize domestic detentions in times of war as well as peace. Id. at 715.



The court stated that clear and express congressional authorization is required
before the military may imprison an American citizen seized on American soil
outside a zone of combat. Id.; see also id. at 699. Finally, the court concluded that
Congress had not provided the necessary clear and express authority for domestic
detentions in the Authorization for Use of Military Force (AUMF), Pub. L. No.
107-40, 115 Stat. 224 (2001), or any other statute. Id. at 722-24. The court thus
ruled that Padilla must be charged with a crime, held as a material witness, or
released. Id. at 724.

The Supreme Court granted certiorari and reversed the Second Circuit on
other grounds, holding that the suit should have proceeded in South Carolina rather
than New York; neither the majority opinion nor a concurrence on the
jurisdictional issue addressed the merits. Rumsfeld v. Padilla, 124 S.Ct. 2711,
2715 (2004); id. at 2727 (Kennedy, J., concurring). Four dissenting justices
believed that jurisdiction was proper in New York, id. at 2729, 2730 (Stevens, J.,
dissenting), and they discussed the merits. “At stake in this case is nothing less
than the essence of a free society,” id. at 2735, they wrote, expressing the view that
“[clonsistent with the judgment of the Court of Appeals . . . the Non-Detention
Act, 18 U.S.C. § 4001(a), prohibits — and the Authorization for Use of Military
Force . . . does not authorize — the protracted, incommunicado detention of

American citizens arrested in the United States.” /d.



Padilla’s attorneys immediately re-filed in the District of South Carolina and
moved for summary judgment. The district court agreed with the Second Circuit
and the only Supreme Court justices to have reached the merits, holding that “the
President has no power, neither express nor implied, neither constitutional nor
statutory, to hold Petitioner” without criminal charge. JA181. “To do otherwise,”
the court found, “would not only offend the rule of law and violate this country’s
constitutional tradition, but it would also be a betrayal of this Nation’s commitment
to the separation of powers that safeguards our democratic values and individual
liberties.” JA180. The court thus declined the Executive’s invitation to grant it
historically unprecedented powers, concluding that doing so would be a simple act
of “judicial activism.” /Id.

The Executive sought and received a stay and appealed.

STATEMENT OF MATERIAL FACTS

Since June 9, 2002, Jose Padilla — an American citizen born in Brooklyn,
New York — has been held in solitary confinement in a military prison. He has not
been charged with any crime or violation of the law of war. For almost two years,
Padilla was denied any contact with a lawyer, his family, or non-military personnel.
Even now, the government claims the discretionary power to restrict his

communications with his lawyers and family. The government claims that it can



hold Padilla under these conditions until the unforeseeable end of the “war on
terrorism.”

Padilla was not captured in combat. He was not captured on an overseas
battlefield. To the contrary, his initial seizure occurred in an ordinary civilian
context: civilian law enforcement agents arrested Padilla pursuant to a court-
issued material witness warrant following his arrival via a regularly scheduled
commercial airliner at Chicago O’Hare Airport on May 8, 2002. Padilla had
already passed the immigration checkpoint and been admitted to the United States
as a returning citizen before he was pulled aside in the customs inspection area.
JA93 (Stipulations of Fact). At the time of his arrest, Padilla was wearing civilian
clothing and carrying a valid United States passport. Id. He had no weapons or
explosives. Id.

After his arrest, the government brought Padilla to New York, where the
grand jury that had issued the material witness warrant was convened. The district
court appointed counsel, and Padilla was allowed communications with his lawyer.
Two days before the scheduled district court hearing on the motion to quash the
warrant, ordinary procedures were swept aside. The President signed an order
declaring Padilla an “enemy combatant” whom the government believed to be
“associated” with al Qaeda. JA16. Military agents seized Padilla from the

maximum security civilian detention facility where he was held and transported



him to a military brig. The government held him completely incommunicado for
nearly two years.

In the three years since he was seized from his jail cell by the military, the
government has never charged Padilla with a crime. Nor has Congress authorized
a new regime of domestic detention without charge by suspending the writ of
habeas corpus or other legislative action.

These are the only facts relevant to this appeal. To be sure, the government
has alleged other facts about Padilla’s conduct. But while those allegations would
matter in a factual dispute over whether Padilla is what the government claims he
1s, they are irrelevant in the legal dispute over whether the President has the power
to detain, indefinitely and without charge, unarmed citizens seized in civilian

settings in the United States.

SUMMARY OF ARGUMENT
The President has never been granted the authority to imprison indefinitely and
without charge an American citizen seized in a civilian setting in the United States.
The Constitution allows him no such power. History shows that the power to
imprison citizens suspected of being enemies of the state is a power that is
particularly subject to governmental abuse. To guard against the risk of that abuse,
the Framers established numerous constitutional safeguards, safeguards repeatedly

recognized by the Supreme Court and independently fortified by Congress.



Yet the Executive now asks to set aside those carefully constructed protections.
It asks this Court to sanction a radical new path - a shadow system of preventive
detention without criminal charge for citizens suspected of wrongdoing. Before
this Court considers ratifying such an unprecedented departure, Congress must at a
minimum enact a clear and unmistakable authorization — an authorization that
specifies precisely who may be detained, for how long, and under what conditions.

The AUMF is not such an authorization. To try to make it one, the government
relies on Hamdi v. Rumsfeld, 124 S.Ct. 2633 (2004), and Ex Parte Quirin, 317 U.S.
1 (1942). Neither case compels — or even permits — such revolutionary
transformation. Like the Framers of the Constitution, the Supreme Court in Hamdi
and Quirin recognized the crucial roles played by Congress and the courts in
guaranteeing that “a state of war is not a blank check for the President when it
comes to the rights of the Nation’s citizens.” Hamdi, 124 S.Ct. at 2650 (plurality
op.) (citing Youngstown Sheet & Tube v. Sawyer, 343 U.S. 579, 587 (1952)).
Hamdi and Quirin are narrow decisions, carefully limited by the Supreme Court to
their facts. But the government would strip away these careful limitations, leaving
the Executive with unbridled power to create a novel system of detention that is
fundamentally incompatible with the Constitution.

Quirin rested on clear and explicit Congressional authorization of trials by

military commissions — authorization that was separate and distinct from the



general authorization to use force in the declaration of war against Germany.
Moreover, since Quirin was decided, Congress underscored its concerns about
Executive detention by enacting a statute specifying that “no citizen shall be
imprisoned or otherwise detained by the United States except pursuant to an Act of
Congress.” See 18 U.S.C. § 4001(a). Section 4001(a) was designed to prevent the
President from invoking vague military powers to justify precisely the sort of
detention at issue in this case.

In Hamdi, the Supreme Court plurality read the AUMF to “clearly and
unmistakably” authorize the detention of individuals captured on an overseas
battlefield in Afghanistan because the detention of such traditional prisoners of war
1s a “fundamental incident of waging war.” 124 S.Ct. 2633, 2641 (2004). But the
Hamdi plurality was careful to limit its decision to the “narrow circumstance.s”
presented in that case: a “battlefield capture” in a “foreign combat zone.” Id. at
2643 (emphasis in original).

The indefinite military detention without charge of U.S. citizens arrested in
civilian settings in the U.S. is very different from overseas battlefield detentions.
Far from being a “fundamental incident of waging war,” the indefinite military
detention of citizens arrested in the United States based on suspected wrongdoing

is entirely unprecedented in American history.



There is no indication that, without a single word of debate, Congress
intended the AUMEF to upset two centuries of constitutional tradition and create a
system for the military detention of citizens in this country. Indeed, just a few
weeks later, when it passed the PATRIOT Act, Congress vigorously debated a
provision allowing the civilian detention without charge of suspected terrorist
aliens for just seven days. It strains reason to believe that the same Congress that
seriously deliberated over this far more limited provision in the PATRIOT Act had
already implicitly authorized the detention of citizens for years at a time — without
a single Member speaking one word of concern.

Because the AUMF does not authorize Padilla’s military detention without
trial, and § 4001(a) expressly prohibits it, the President’s “power is at its lowest
ebb, for then he can rely only upon his own constitutional powers minus any
constitutional powers of Congress over the matter.” Youngstown Sheet & Tube Co.
v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., concurring); see Padilla v.
Rumsfeld, 352 F3d at 711. That ebb is far too low a tide to cover the

unprecedented actions that the government seeks here to justify.



ARGUMENT

I. The Executive Seeks Unprecedented Powers

Allowing the detention of citizens arrested in the United States based on
suspected association with the enemy would dramatically upset our constitutional
system in a way that overseas battlefield captures do not. The Executive’s own
recent statements make clear how dangerous it would be for courts to adopt,
without legislative guidance, a definition of “enemy combatant” that reaches
beyond the classic battlefield detainee scenario recognized in Hamdi. In oral
argument in the U.S. District Court for the District of Columbia several months
ago, Executive branch officials asserted that a “little old lady” who sent a check to
“what she thinks is a charity that helps orphans in Afghanistan” could be detained
in military custody indefinitely, without charge or trial, if unbeknownst to her the
donation was passed on to terrorists. Rasul v. Bush, No. 02-0299, D.D.C., Tr. of
12/1/2004 hearing, at 25. As the Deputy Associate Attorney General starkly stated,
“someone’s intention . . . is not a factor that would disable the military from
detaining the individual as an enemy combatant.” Id. That was no slip of the
tongue. Later in the argument, he stated that a teacher who taught English to the
son of a terrorist could also be held because “Al Qaeda is seeking to train its
operatives to learn English.” /d. at 27. In the Executive’s view — and these are its

own words — teaching English to terrorists’ children is tantamount to “shipping



bullets to the front lines” and transforms the teacher into an “enemy combatant.”
1d.

Put simply, the Executive argues that it has the power to deprive anyone,
anywhere and anytime, of the right to have accusations judged by a jury of his
peers — merely by labeling him an “enemy combatant.” The accumulation in a
single branch of such unprecedented power over the nation’s citizens would be
constitutionally troubling even if wielded only for a brief time. The Federalist No.
47, at 301 (Clinton Rossiter, ed., 1961) (“The accumulation of all powers,
legislative, executive, and judiciary, in the same hands, whether of one, a few, or
many . . . may justly be pronounced the very definition of tyranny.”). But the
Executive does not claim some “emergency” power with temporal limits. To the
contrary, the President has acknowledged that the source of any military power
over citizens — the war on terror — will most likely never end.! In the end, the
Executive seeks a permanent enhancement of power that would dramatically upset
our constitutional system.

II. Congress Has Not Authorized the Indefinite Detention Without Charge
of Citizens Arrested in the United States

This case implicates the gravest constitutional perils against which the

Constitution’s Framers sought to guard: Executive imprisonment of citizens

' Mike Allen, Bush Tones Down Talk of Winning Terror War, WASH. POST, Aug.
31, 2004 at A06.
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without criminal trial, the assertion of military power over civilians, and the
accumulation of unchecked and unbalanced power in a single Branch of
government.” In reviewing both deprivations of individual liberty and actions of
dubious constitutionality, the Supreme Court consistently has required, at a
minimum, clear and specific authority from Congress. Such authority 1is
completely lacking here.
A.  The Constitution Requires that Congress Speak Clearly When It

Authorizes the Infringement of Liberties

“In traditionally sensitive areas ... the requirement of clear statement
assures that the legislature has in fact faced, and intended to bring into 1ssue, the
critical matters involved in the judicial decision.” Georgia v. Ashcroft, 501 U.S.
452, 461 (1991) (internal quotation omitted); Greene v. McElroy, 360 U.S. 474,
507 (1959) (“[E]xplicit action, especially in areas of doubtful constitutionality,
requires careful and purposeful consideration by those responsible for enacting and
implementing our laws.”). This “clear statement” requirement applies most
forcefully in the context of government attempts to erode citizens’ freedoms. As
the Supreme Court noted during the Vietnam War, “[w]here the liberties of the

citizen are involved . . . we will construe narrowly all delegated powers that curtail

® These constitutional issues are discussed infra at Part I
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or dilute them.” Gutknecht v. United States, 396 U.S. 295, 306-07 (1970) (citation
omitted).

The Supreme Court has vigilantly applied the clear statement rule in times of
significant challenge to national security, always refusing to read Congressional
authorizations for the use of force as a “blank check for the President.” Hamdi, 124
S.Ct. at 2650 (plurality): see also id. 2655 (concurring op.) (describing
constitutional rule “that subject[s] enactments limiting liberty in wartime to the
requirement of a clear statement”).’

That has been true since the Nation’s very beginning. In the War of 1812,
the U.S. Congress issued a full-blown declaration of war. Like today’s terrorists,
the enemy selected symbolic targets in the heart of America, burning the Capitol
and White House. The young Nation felt itself to be at a moment of extraordinary
peril. Yet even then, the Supreme Court recognized that an authorization to use

force does not grant the President blanket authority to seize enemy persons or

> The Hamdi Court issued a judgment only because Justices Souter and Ginsburg
“join[ed] with the plurality to produce a judgment” to “give practical effect to the
conclusions of eight members of the Court rejecting the Government’s position.”
Id. at 2660 (concurring op.). Because no opinion commanded a majority, “the
holding of the Court may be viewed as that position taken by those Members who
concurred in the judgments on the narrowest grounds,” Marks v. U.S., 430 U.S.
188, 193 (1977) (internal quotation omitted), reiterated with approval by Grutter v.
Bollinger, 539 U.S. 306, 325 (2003). Despite the government’s repeated reliance
on it, Justice Thomas’s lone dissenting voice i1s not “the narrowest grounds” of
“those Members who concurred in the judgments,” Marks, 430 U.S. at 193-94
(emphasis added).)
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property in the United States; rather, clear Congressional approval was a
prerequisite to the legality of any such seizure. Chief Justice Marshall explained
that even a “declaration of war does not, of itself, authorize proceedings against the
persons or property of the enemy found, at the time, within the [domestic]
territory.” Brown v. United States, 12 U.S. 110, 126 (1814) (emphasis added); see
also Little v. Barreme, 6 U.S. 170, 177-78 (1804) (Marshall, C.J.) (striking down
wartime seizure of ship traveling from French port as not clearly authorized
because Congressional statute had authorized only seizure of ships traveling to
French port).

Indeed, one great peril of that war was the presence of citizen “enemy
combatants” within the Nation: unreformed Loyalists and their sympathizers
spying on and sabotaging American encampments. These enemies were legion.
Yet President James Madison — the man whom the Framers themselves called the
Father of the Constitution — understood that he had no power to detain without
charge citizens seized in the United States. President Madison never invoked the
Commander-in-Chief Clause he had helped draft to justify a power to detain
without charge citizen-combatants. In fact, Madison rejected any such power. In
Elijah Clark’s Case, an American citizen surreptitiously entering the country from
abroad was seized near the border and charged with spying on American

encampments. Brought before a military tribunal, Clark was convicted and
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sentenced to death. 1 Military Monitor 121, 121-22 (Feb. 1, 1813). Clark
appealed, and his case ultimately reached President Madison, who conducted final
reviews of appeals from convictions by military tribunals. Id. at 122. President
Madison reviewed the federal espionage statute and found that it criminalized
espionage by non-citizens — but not by citizens.” Id. As such, he found no
statutory basis to hold Clark. Rather than claiming inherent power to detain
citizens without charge, or implicit power to detain citizens without charge by
virtue of Congress’s declaration of war, President Madison ordered Clark released.
Id. If the Constitution had allowed him to detain, as enemy combatants, citizens
seized in the United States on suspicion of aiding the enemy, President Madison
surely would have invoked that power. He did not. Absent clear Congressional
authorization, Madison knew that neither the declaration of war nor some inherent
power allowed him to detain without charge suspected citizen-combatants seized in
the United States. He refused to transcend the limitations on Executive power that
he had helped create.

Later Courts held true to the Framer’s vision. In the military occupation of
the former Confederacy that followed the Civil War, the Supreme Court reiterated

that “[t]he clearest language would be necessary to satisfy us that Congress

* Congress later amended the federal espionage statute to cover citizens. See 12
Stat. 339, 340, 34 U.S.C. §1200, art. 5; see also 12 Stat. 731, 737, 34 U.S.C.
§1200, art. 5.
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intended” to give the military power over traditional judicial questions because
“[i]t is an unbending rule of law, that the exercise of military power, where the
rights of the citizen are concerned, shall never be pushed beyond what the
exigency requires.” Raymond v. Thomas, 91 U.S. 712, 715-16 (1875) (ruling that
even statutes that gave “very large governmental power to the military
commanders” presiding over former Confederate states were not sufficient to
authorize military commanders to void local court decrees).

Like its forbearers, the Quirin Court adhered to this clear statement
requirement in wartime. Though the government ignores the plain language of the
opinion, Quirin unequivocally held that “Congress ha[d] explicitly provided, so far
as it may constitutionally do so, that military tribunals shall have jurisdiction to try
offenders or offenses against the law of war.” 317 U.S. at 28 (emphasis added); cf.
Madsen v. Kinsella, 343 U.S. 341, 355 n.22 (1952) (“[TThe military commission’s
conviction of [the Quirin] saboteurs . . . was upheld on charges of violating the law
of war as defined by statute”) (emphasis added); see also Padilla v. Rumsfeld, ‘352
F.3d at 715-16 (“[T]he Quirin Court’s decision . . . rested on express congressional
authorization of the use of military tribunals to try combatants who violated the
laws of war.””) (emphasis added). Thus, the Quirin Court rested military
jurisdiction to conduct a “trial, either by court martial or military commission, of

those charged with relieving, harboring or corresponding with the enemy” on
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Congress’s highly specific statutory authorization of such trials in the Articles of
War,” not on the Declaration of War by the United States against Germany. 317
U.S. at 27-28. Far from supporting the government’s position, Quirin thus
supports the long-standing clear statement rule.

The Supreme Court again underscored the importance of the plain statement
rule in Duncan v. Kahanamoku, a case involving both a declared war and statutory
authorization of martial law — the very apex of the Executive’s possible military
power. Yet in Duncan, the Court held that the statute allowing the Govermnor of
Hawaii to “place the Territory ... under martial law,” 327 U.S. 304, 307 n.1
(1946), must be narrowly construed, because Congress “did not specifically state to
what extent the army could be used or what power it could exercise. It certainly

did not explicitly declare that the Governor in conjunction with the military could

> The Articles of War relied on in Quirin are the precursors to the current Uniform
Code of Military Justice, 10 U.S.C. §§ 801-941. The statutes provided a clear
statement authorizing “the trial and punishment of offenses against the law of
war,” Quirin, 317 U.S. at 27 (emphasis added), but cannot be read to provide a
clear statement authorizing the indefinite and potentially permanent detention of an
American citizen without trial. See, e.g., 10 U.S.C. § 821 (referring to “offenders
or offenses that by statute or by the law of war may be tried by military
commissions”) (emphasis added). The power to detain without trial cannot be
viewed as a lesser-included part of the power to put on trial; among other things,
detention without trial carries a much graver risk of error and abuse. The
Federalist 84, at 512 (Alexander Hamilton) (Clinton Rossiter ed. 1961)
(““[Clonfinement of the person, by secretly hurrying him to jail, where his
sufferings are unknown or forgotten, is a less public, a less striking, and therefore a
more dangerous engine of arbitrary government.””) (quoting 1 William
Blackstone, Commentaries on the Laws of England 132 (1765)).
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for days, months or years close all the courts and supplant them with military
tribunals.” Id. at 315.

The “clear statement” rule remains a central tenet of the Supreme Court’s
jurisprudence. See, e.g., INS v. St. Cyr, 533 U.S. 289, 298-300 (2001); cf.
Zadvydas v. Davis, 533 U.S. 678, 682 (2001) (“Based on our conclusion that
indefinite detention of aliens ... would raise serious constitutional concerns, we
construe the statute to contain an implicit ‘reasonable time’ limitation, the
application of which is subject to federal-court review.”). The Executive’s claim
that Hamdi rejected the clear statement rule, Gov’t Br. at 44, is utterly without
support. In fact, the Hamdi plurality reiterates the clear statement rule. Though the
plurality thought the “specific language of detention” was not a prerequisite to a
clear statement, it understood the continued detention of someone captured on a
foreign battlefield to be “a fundamental incident of waging war” and therefore
concluded that “in permitting the use of ‘necessary and appropriate force,’
Congress has clearly and unmistakably authorized detention in the narrow
circumstances considered here.” 124 S.Ct. at 2641 (emphasis added). The

plurality’s finding that Congress had “clearly and unmistakably” authorized
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foreign battlefield captures was a finding that the clear statement rule had been
satisfied — not abandoned. Id. at 2641.°

Ever since President Madison and Chief Justice Marshall acknowledged it,
the requirement that Congress clearly and unmistakably authorize any
governmental curtailment of citizens’ liberties has guaranteed that Washington
bureaucrats are not left with the final word on our freedoms. Before liberties are
eroded for the sake of security, our own Congressional representatives —
accountable to the Nation in ways that military officers and Executive branch
officials are not — must first say so clearly.
B. The Non-Detention Act Requires a Clear Statement of Authority to

Detain

The clear statement rule is buttressed by the Non-Detention Act, enacted in
1972. The Act provides: “No citizen shall be imprisoned or otherwise detained by

the United States except pursuant to an Act of Congress.” 18 U.S.C. § 4001(a)

® Just as the Hamdi plurality found the AUMF to have clearly and unmistakably
authorized captures on foreign battlefields without using the language of detention,
so too Ex parte Endo suggested that detention of a citizen spy or saboteur “might”
in specific circumstances be “clearly and unmistakably” authorized by a statute
lacking “the language of detention,” 323 U.S. 283, 300-02 (1944). Yet Endo
viewed clear and unmistakable authorization of detention in a statute not using “the
language of detention” as a rarity: “We must assume, when asked to find implied
powers in a grant of legislative or executive authority, that the law makers intended
to place no greater restraint on the citizen than was clearly and unmistakably
indicated by the language they used.” /Id. (relying on Fifth and Sixth Amendments
and Habeas Suspension clause to reject Executive claim of authority to detain).
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(emphasis added). As the Second Circuit held, § 4001(a) plainly applies to
Padilla’s military imprisonment and prohibits that imprisonment absent specific
authorization by Congress. Padilla v. Rumsfeld, 352 F.3d at 721 (“[T]he statute is
unambiguous.”).

The government contends that § 4001(a) is irrelevant here because it applies
only to civilian, not military, detentions of citizens. Gov’t Br. at 54. The
government’s argument cannot be squared with the plain text of the statute or with
its history.

As the Supreme Court has recognized, the language of the Act is
unambiguous: “the plain language of § 4001(a) proscrib[es] detention of any kind
by the United States, absent a congressional grant of authority to detain.” Howe v.
Smith, 452 U.S. 473, 479 n.3 (1981) (emphasis in original). The text cannot be
twisted to say that only detentions of citizens by civilian authorities are
impermissible (absent authorization by Congress), but that this prohibition may be
avoided if citizens are simply imprisoned by the military instead.

The plain text should be enough to resolve the issue, but the legislative
history makes abundantly clear that the statute was designed to address exactly the

sort of detention that is at issue in this case. Section 4001(a) was enacted in part to
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repeal the Emergency Detention Act of 1950 (“EDA™). Passed at the height of the
Cold War out of concern that the “world Communist movement” was engaged in
covert operations within the United States undertaken by citizen operatives whose
mission was to engage in “treachery . . . espionage, sabotage, [and] terrorism,”® the
EDA granted the Executive power to proclaim an “Internal Security Emergency”
during an invasion, declared war, or insurrection in aid of a foreign enemy, and
then to seize and detain persons whom the Executive reasonably believed
“probably will engage in, or probably will conspire with others to engage in, acts
of espionage or of sabotage.” 50 U.S.C. §§ 812, 813, 64 Stat. 1021 (1950). When
Congress passed § 4001(a), it specifically rejected a proposal for the mere repeal of
the EDA and chose instead a repeal accompanied by explicit prohibition because
“[r]epeal alone might leave citizens subject to arbitrary executive action, with no

clear demarcation of the limits of executive authority.” Id. (emphasis added).

7 Section 4001(a) was also enacted to repudiate the notorious Japanese-American
internment camps of World War II. See Hamdi, 124 S.Ct. at 2639. Although
administered by civilians, the camps were directly and heavily controlled by
military commanders, see Ex parte Endo, 323 U.S. at 285-90 (discussing military
orders at length), and there is no indication that Congress would have looked more
favorably on the camps if their daily administration had been military.

8 81st Cong., 2d Sess. (Sept. 23, 1950) at §§ 2(1), 2(7), 101(1), 101(6).

? Like the PATRIOT Act, see infra at C.l., the EDA provided procedural
protections and made clear who could be detained, for how long, and under what
conditions.
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The legislative debates further demonstrate that Congress meant what it said.
The bill’s primary opponent, Representative Ichord, argued that it would “deprive
the President of his emergency powers and his most effective means of coping with
sabotage and espionage agents in war-related crises.” 117 Cong. Rec. H31542
(daily ed. Sept. 13, 1971). Indeed, Representative Ichord was quite clear that an
authorization for the use of military force would not authorize the detention of a
suspected American enemy combatant: “the language of [§ 4001(a)] . . . would
prohibit even the picking up, at the time of a declared war, at a time of an invasion
of the United States, a man whom we would have reasonable cause to believe
would commit espionage or sabotage." Id. at H31549. The bill’s primary drafter,
Representative Railsback, agreed that it was intended to divest the President of
exactly that power. Id. at H31551-52 (noting also that FBI Director J. Edgar
Hoover - like the House Judiciary Committee - had thought such power
unnecessary). As the Second Circuit observed, Congress’s overwhelming passage
of § 4001(a), “after ample warning that both the sponsor of the amendment and its
primary opponent believed it would limit detentions in times of war and peace
alike is strong evidence that the amendment means what it says.” 352 F.3d at

720.'% There is thus no doubt that Congress intended § 4001(a) to prohibit

!9 Congress recognized that “the constitutional validity” of the EDA was “subject
to grave challenge,” since it “would seem to violate the Fifth Amendment by
providing imprisonment not as a penalty for the commission of an offense, but on
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Executive detention of suspected citizen-saboteurs or that an authorization to use
force does not silently satisfy the prohibition."

As this Court has recognized, “§ 4001(a) functioned principally to repeal the
Emergency Detention Act,” which “had provided for the preventive ‘apprehension
and detention’ of individuals inside the United States ‘deemed likely to engage in
espionage or sabotage’ during ‘internal security emergencies.”” Hamdi v.
Rumsfeld, 316 F.3d 450, 468 (4th Cir. 2003) (quoting H.R.Rep. No. 92-116, at 2
(1971)) (emphases added), reversed on other grounds, 124 S.Ct. 2633 (2004).
This Court properly distinguished between § 4001(a)’s prohibition on
“apprehension and detention of individuals inside the United States” and the
capture and subsequent detention of “an armed and hostile American citizen
captured on the battlefield.” Id.

What the government asks this Court to validate — the imprisonment without

criminal charge of a citizen arrested in the United States on suspicion that he may

mere suspicion that an offense may occur in the future. The Act permits detention
without bail even though no offense has been committed or is charged.” House
Report at 5, reprinted in 1971 U.S.C.C.A.N. 1435, 1438.

' If a declaration of war or lesser authorization for use of force were sufficient to
satisfy § 4001(a), then § 4001(a) would be ineffective in preventing a recurrence of
the Japanese internment camps, which had occurred in time of declared war. The
Executive argues that § 4001(a) cannot cover military detentions because Congress
did not discuss § 4001(a) when it passed the AUMF, Gov’t Br. at 59, but that is
exactly backwards: Congress did not discuss § 4001(a) because it had no reason to
think an AUMF would authorize a new shadow system of detention for American
citizens.
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commit sabotage — is precisely what Congress feared, and what it enacted §

4001(a) to prevent.'?

C. The AUMF Does Not Authorize Detention of Citizens Arrested in the U.S.

1. Neither the AUME’s Text or History Can Be Read to Authorize
This Detention

The government erroneously contends that congressional authority for
Padilla’s detention was conferred by the AUMF enacted by Congress in September
2001. Days after the attacks of September 11 — which were committed by aliens —
Congress authorized the use of force. The authorization’s language and legislative
history show that Congress clearly contemplated troops and battlefields. 115 Stat.
224 (Sec. 2(b)(1)) (“SPECIFIC STATUTORY AUTHORIZATION.—Consistent
with section 8(a)(1) of the War Powers Resolution, the Congress declares that this
section is intended to constitute specific statutory authorization within the meaning
of section 5(b) of the War Powers Resolution”) (capital letters in original). But the
AUMF says nothing about military detentions of citizens arrested in the United
States based on suspected association with terrorist organizations - much less
define who may be detained, for how long, or how detention decisions shall be

made or reviewed. It simply cannot be viewed as authority — let alone a clear

'2 The government’s statutory placement argument is unavailing. Sections 4001(a)
and 4001 (b) share a code designation — not a common origin or meaning. See
Padilla v. Rumsfeld, 352 F.3d at 721-22.
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statement of authority — for such an unbounded and extensive curtailment of
individual liberties. See Padilla v. Rumsfeld, 352 F.3d at 723.

It is plain enough that § 4001(a) does not permit detention without charge of
citizens suspected of sabotage on the basis of a declaration of war or lesser
authorization to use force. See supra at I1.B. But even without § 4001(a) — or any
clear statement rule at all — common sense would compel the conclusion that
Congress did not intend the AUMF to convey the power that the Executive asserts.
The Executive views the AUMF to have eliminated — by silent implication — two of
this nation’s most basic constitutional principles: trial by jury and the primacy of
civilian over military rule. No one can seriously deny that considerable debate in
Congress would have been provoked by legislation proposing to grant the
President the power to arrest Americans in America and jail them indefinitely
without criminal charges in military prisons. Yet the legislative history of the
AUMF reveals no debate whatsoever about the wisdom of such a radical change in
the way our government can lock up its citizens. The obvious — and correct —
explanation for this startling lack of debate is that Congress did not contemplate or
intend to authorize such a scheme.

This lack of Congressional debate on detention of citizens becomes even
more striking in light of the extensive debates just a month later over the USA

PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272 (Oct. 26, 2001) (“PATRIOT
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Act”).”  Among other things, the PATRIOT Act “expanded the government’s
authority to detain aliens” without charge, as the Executive has correctly noted.
Gov’t D.Ct. Opp. to Mot. for Sum. J. at 26 (emphasis original).'"* Congress
vigorously debated that expansion of Presidential power. See generally Christopher
Bryant and Carl Tobias, Youngstown Revisited, 29 Hastings Const. L.Q. 373, 386-
91 (2002) (describing debates). It carefully limited the extent of that power. See 8
U.S.C. § 1226a (a) 5-7, (b). The PATRIOT Act expressly gave the Executive
authority to detain without criminal charge aliens suspected of terrorist activity, for
short periods of time before the initiation of criminal or removal proceedings. The

PATRIOT Act provides a clear and contemporaneous example of what the

3 The PATRIOT Act also greatly expanded federal criminal prohibitions on
terrorism, as requested by the President. See PATRIOT Act §§ 802, 803, 805, 808,
amending 18 U.S.C. §§ 2331, 2339, 2339A, 2339B. These provisions specifically

encompass the unlawful acts attributed to Padilla.

'* Indeed, if, as the government claims, the AUMF had already given the Executive
unfettered discretion to detain any suspected terrorist without trial, the PATRIOT
Act’s provisions would have been redundant. For it not to be redundant, one
would have to conclude that Congress deliberately enacted § 1226a of the
PATRIOT Act to provide aliens with more protections than citizens. This 1s
implausible. The Executive’s argument that 8 U.S.C. § 1226a(a) covers a
somewhat broader category of aliens than “enemy combatants” is beside the point.
Whether or not § 1226a(a) is broader than the Government’s shifting “enemy
combatant” category, it is beyond cavil that Congress would not have meticulously
defined the categories of non-citizens subject to detention without charge — but left
utterly inchoate the categories of citizens subject to detention without charge.
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legislative record looks like when Congress debates who may be detained, for how
long, and under what conditions. ©°

Yet the Executive would have this Court believe that, six weeks earlier,
Congress had given the President an even more expansive unlimited detention
power over citizens — without a single word of debate. Common sense would
require rejecting that argument even if there were no clear statement rule. No
rational review of the Congressional Record could conclude that Congress gave the
Executive branch this awesome power over citizens — without any Presidential

request, any Congressional debate, or any plain statutory language.'®

"> As a result, this case is markedly different from Dames & Moore v. Regan, 453
U.S. 654 (1981), on which the Government relies. In that case, although the Court
found no specific statutory authorization for the President to suspend claims
pending in American courts, it relied on both (a) other statutes that clearly indicated
that Congress approved the settlement authority at issue and (b) the absence of any
contrary indication of legislative intent. /d. at 678-86. Here, the government can
point to no other legislation indicating congressional approval of executive
detention of citizens, and both the PATRIOT Act and § 4001(a) strongly indicate
that Congress did rnof intend to allow indefinite military imprisonment of citizens
without trial.

'6 Respondent argues that the AUMF “cannot plausibly be read” not to authorize
“detention of combatants found within the United States — i.e., combatants
identically situated to those that carried out the September 11 attacks.” Opp. 25.
That argument makes three fatal errors. First, it ignores the fact that every one of
the 9/11 attackers were aliens, not citizens. Second, it ignores the fact that federal
law already provided statutory mechanisms by which every single 9/11 attacker
could have been detained if found in the U.S. See supra IL.B. (describing
Congressional conclusion in § 4001(a) debates that detention powers were
sufficient). Third, it ignores that Congress explicitly addressed whether it was
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2. The Government Improperly Reads the AUMF to Convey
Unlimited Authority

To justify the authority it seeks, the government turns to vague or inapposite
phrases in the AUMF. But in no phrase can it find anything approaching a clear
statement of authority — or any explanation why Congress would have
meticulously defined the President’s detention power over non-citizens in the
PATRIOT Act while granting the President undefined power over the Nation’s
citizens in the AUMF without a word.

The Preamble, for instance, states that “the President has authority under the
Constitution to take action to deter and prevent acts of international terrorism
against the United States.” But while the Resolution recognizes that the President
has authority to deter and prevent acts of terrorism, it does not begin to identify
what the scope of that authority is. Under the government’s view of the Preamble,
Congress recognized the President’s unlimited authority to do anything that he
determines will “deter and prevent acts of international terrorism against the
United States.” The AUMF cannot reasonably be interpreted as conveying such
unlimited power to the President. Hamdi, 124 S.Ct. at 2650 (plurality op.) (“We
have long since made clear that a state of war is not a blank check for the President

when i1t comes to the rights of the Nation’s citizens.”)

advisable to augment the Executive’s power to detain aliens in the PATRIOT Act,
not the AUMF.
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The government also relies on § 2(a) of the AUME, which provides that the
President is authorized to use “all necessary and appropriate force” against those
nations, organizations, or persons he determines were responsible for the
September 11 attacks, “in order to prevent any future acts of international terrorism
against the United States by such nations, organizations or persons.” This
authorization to use “necessary” and “appropriate” force allows the President to
order soldiers into battle; indeed, the Resolution provides clearly and unmistakably
that “this section is intended to constitute specific statutory authorization within the
meaning of section 5(b) of the War Powers Resolution.” See 50 U.S.C. § 1541 et
seq.'” But it cannot plausibly be read to suggest that Congress intended to displace
the criminal laws (and protections associated with those laws) with a wholly new,
unbounded scheme of preventive military detention by Executive fiat.'"® In so
concluding, the district court did not somehow “decide what is tactically
‘necessary and appropriate’ to defeat al Qaeda,” as the Executive claims. Gov’t Br.
at 37. The district court merely rejected the Executive’s argument that “just

because the President states that Petitioner’s detention is ‘consistent with the laws

'7 As the Second Circuit noted, Congress’s clarity in specifying that the AUMF was
meant to satisfy the War Powers Act makes it implausible that Congress would
have left unstated a desire also to satisfy § 4001(a). Padilla, 352 F.3d at 723.

'8 The Executive vaguely argues that “phrases like ‘necessary and appropriate’
have been read broadly.” Gov’t. Br. at 38 (emphasis added). Yet the Supreme
Court has never read a wartime statute to allow a curtailment of citizens’ freedoms
without clear and unmistakable authorization.
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of the United States, including the Authorization for Use of Military Force’ that
makes it s0.” JA178. The Executive’s argument, the district court warned, directly
contravened the separation of powers and “would totally eviscerate the limits
placed on Presidential authority to protect the citizenry’s individual liberties.” 1d.

In sum, the AUMF does not come close to being a “clear statement” of
congressional intent to curtail the fundamental rights of citizens in this country
11

against military detentions without tria

3. Hamdi Does Not Suggest that the AUMF Granted the President
Power To Detain American citizens Seized in the U.S.

The Hamdi plurality took pains to emphasize that the “context of [Hamdi’s]
case” was that of a “battlefield capture” in a “foreign combat zone.” 124 S.Ct. at
2643 (emphasis in original). Indeed, the Hamdi plurality not only marked the
difference between a domestic arrest and a foreign battlefield capture, it
emphasized the difference with italics. As the plurality unequivocally noted,

Hamdi involved the rare situation where someone was alleged to have been

' The Executive also cites Congress’s commonsensical conclusion that it is
“necessary and appropriate that the United States exercise its rights to self-defense
and to protect United States citizens both at home and abroad,” 115 Stat. 224, §
2(a). But while protecting citizens at home is nearly always the goal of self-
defense, authorizations of force do not somehow silently imply the authority to
detain citizens at home without charge. See supra 11.A.-B.
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“captured 1n a zone of active combat operations in a foreign theater of war.” Id. at
2645 (emphasis added by Supreme Court).”’

The government nonetheless tries to blur the crucial difference between an
American “captured in a zone of active combat operations in a foreign theater of
war” and an unarmed American seized by the military from a jail cell or airport.
To the government, there is no meaningful difference between an Afghan
battleﬁeid and any street in any American town: each is merely a place in which it
1s free to deploy military might against citizens, what the government calls a “locus
of capture.” Gov’t Br. at 27.%' That antiseptic phrase ignores the very real
differences between this Nation and the world beyond, differences that most
Americans know instinctively. As importantly, the government’s effort to conflate
home and abroad would unsettle a century of constitutional understanding.
Americans are entitled to greater liberty at home than overseas, as the Supreme

Court has repeatedly recognized. Youngstown, 343 U.S. at 579; United States v.

% Though the government is eager to erase Hamdi’s limits, see e.g., Gov’t Br. at 25
(“it was not fixing the outer limits of the class of enemy combatants”) & supra Pt. I
(Executive arguments broadly extending enemy combatant category), the
plurality’s repeated warnings about the limits of its holding were not accidental.
Padilla and Hamdi were argued on the same day: the Court was well aware of the
significance of emphasizing the foreign battlefield capture in Hamdi.

*! The Executive repeatedly cites Khalid v. Bush, 335 F. Supp. 2d 311 (D.D.C.
2005) to support its argument. Khalid, which concerned the detention without
charge of aliens who were both captured and detained outside the U.S., is

completely 1napposite. It also conflicts with /n re Guantanamo Detainees, 355
F.Supp.2d 443 (D.D.C. 2005), and is on appeal.
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Curtiss-Wright Export Corp., 299 U.S. 304 (1936). Judge Wilkinson put it
succinctly: “To compare [Hamdi’s] battlefield capture to the domestic arrest in
Padilla v. Bush is to compare apples and oranges.” Hamdi v. Rumsfeld, 337 F.3d
335, 344 (4th Cir. 2003) (denying rehearing en banc) (Wilkinson, J., concurring).?

The Hamdi plurality understood the capture of an American citizen on a
foreign battlefield to present a “narrow question” arising under “narrow
circumstances.” Id. at 2639, 2641; see also id. at 2642 (suggesting that Ex parte
Milligan, 71 U.S. (4 Wall.) 2 (1866), might have come out differently “[h]ad
Milligan been captured while he was assisting Confederate soldiers by carrying a

rifle against Union troops on a Confederate battlefield.”) (emphasis added). As the

* The government has now strategically chosen to emphasize certain facts rather
than others in an attempt to shoehorn Padilla’s case into the precedent set by
Hamdi. While the government’s emphasis has changed — and while it has
regularly changed its story about what it imagines Padilla was planning — these are
not “new” allegations that fundamentally alter the posture of the case. The
government has always alleged that Padilla was in Afghanistan during the fighting
in  2001-02. See Decl. of Michael Mobbs at 996-9, available at
http://news.findlaw.com/hdocs/docs/padilla/padillabush82702mobbs.pdf (filed in
Padilla v. Rumsfeld, S.D.N.Y. No. 02-4445) (“Mobbs Declaration”); Padilla v.
Rumsfeld, 352 F.3d 695, 701 (2d Cir. 2003); Petr. Br. at 32, Rumsfeld v. Padilla,
No. 03-1027 (S.Ct.). Indeed, the government has always argued that Padilla’s and
Hamdi’s cases presented identical questions of presidential authority. See Rumsfeld
v. Padilla, 2004 WL 1066129 at *17 (Oral Arg.) (U.S. April 28, 2004) (“The
Court: .... [I]s Padilla just the same as someone you catch in Afghanistan? Mr.
Clement: I think that for the purposes of the question before this Court, the
authority question, he is just the same.”).
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plurality concluded, it would be odd indeed for Congress to have authorized the
President to send troops to war in Afghanistan but not to have authorized those
troops to keep the prisoners of war they captured there. Because battlefield
captures are a “fundamental incident of waging war,” the plurality found that “in

29

permitting the use of ‘necessary and appropriate force,”” Congress had clearly
intended to authorize detention in those “narrow circumstances.” 124 S.Ct. at
2641. Where the military has authority to shoot enemy soldiers, such as on the
battlefield in Afghanistan, the military has power to capture and detain those
soldiers instead for some period of time. But unless the government genuinely
contends it had the right to shoot Padilla where he was seized by the military — in a
jail cell in Manhattan — there is no necessarily-included power to detain him
militarily instead, let alone a clearly stated power to do so.

The detention of an American citizen seized on a foreign battlefield
presented the Hamdi Court with “narrow circumstances.” Stretching Hamdi’s
foreign battlefield power over all of America would create circumstances far from
narrow. Allowing the military arrest and detention without charge of citizens
within the United States based on alleged association with terrorist organizations
(whether those alleged associations took place here or overseas) would pose threats

to freedom and constitutional government that are simply not present in the case of

traditional battlefield captures. The “practical circumstances” of such arrests are
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“entirely unlike” the circumstances of the battlefield captures and seizures of
enemy soldiers that “informed the development of the law of war.” Id. at 2641
(plurality op.). In traditional armed conflicts, the President’s power to detain
prisoners of war without trial was inherently limited by the scope of the war. The
persons subject to detention were easy to identify, since they were captured on the
battlefield or, like the men in Quirin, asserted military status as agents of the
opposing government. The end of the war would be marked by a peace treaty with
the opposing gbvemment, at which time prisoners would be returned home to
resume their peacetime occupations.

The “war on terror” knows no such limits, and the power the President seeks
1s thus unlimited and susceptible to error and abuse in two fundamental ways that
are impossible to square with our constitutional system of limited government and
legal protection for individual liberty. First, the power of detention asserted in this
case would apply far more broadly than in a traditional war, since it could be used
to detain any American, anywhere, and at any time. Second, the power might
never end. Traditional wars like the conflict in Afghanistan end, but in the “war on
terror,” there may be no clear point at which prisoners suspected of posing a threat
would have to be released.”> Because of the potentially perpetual duration of the

“war on terror,” the extraordinary power over citizens the President seeks today

> See supra n.1.
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could become a permanent fixture of American law.

Finally, even were there emergency situations in which it might be
“necessary and appropriate” for the President temporarily to seize a citizen on U.S.
soil to prevent imminent catastrophic violence, that is not the situation presented
by this case. See Hamdi, 124 S.Ct. at 2659 (concurring op.) (“[I]n a moment of
genuine emergency, when the government must act with no time for deliberation,
the Executive may be able to detain a citizen if there is reason to fear he is an
imminent threat to the safety of the Nation” but such emergency power is not
relevant once the prisoner “has been locked up for over two years.”). Padilla has
now been detained without charge for three years. If the military detention without
charge of a man already behind bars in a civilian prison were ever “necessary and
appropriate,” it is not so today.”*

It 1s thus not surprising that the Hamdi justices gave no reason to think that a
“narrow” battlefield power could be stretched into a power militarily to detain
citizens seized anywhere in the United States. Indeed, Justice Breyer, part of the
Hamdi plurality, on the same day joined Justice Stevens’ dissent in Padilla, which

on the merits would have found that the AUMF does not authorize “the protracted,

* Indeed, Duncan held that a far greater authorization — a declaration of war
combined with martial law — did not continue to empower the Executive
indefinitely. There, the Supreme Court held that swo years after Pearl Harbor, with
the Nation still at war, the Executive’s power to shunt citizens to military courts
had waned. 327 U.S. at 315.
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incommunicado detention of American citizens arrested in the United States.” 124
S. Ct. at 2735 n.8. Given that four additional justices in Hamdi believed the
AUMF was insufficient to support even the detention of a U.S. citizen captured on
a conventional battlefield overseas, 124 S.Ct. at 2652 (Souter, J., concurring,
joined by Ginsburg, J.); id. at 2660 (Scalia, J., dissenting, joined by Stevens, J.), at
least five members of the Court were prepared to have held Padilla’s detention
unlawful had the Court reached the merits in his case.”

4. Quirin Does Not Suggest that Congress silently Granted the President
Vast Unprecedented Powers over American Citizens Arrested in the U.S.

The government properly notes the “well-established presumption that
Congress understands the state of existing law when it legislates,” Gov’t Br. at 33
(quoting Bowen v. Massachusetts, 487 U.S. 879, 896 (1988)). But it errs in
describing the existing law when it claims that the AUMF authorizes Padilla’s
detention merely because Quirin held that military trials of soldiers not captured on

a foreign battlefield had been previously authorized.

» In a final attempt to try to fit Padilla under Hamdi, the Executive argues that
Americans are somehow not in America when they are in American airports, so
Padilla’s Chicago arrest was not “‘in’ the United States.” Gov’t Br. at 25 n.5. The
government conceded the irrelevance of this argument below. JA158 (“I want to
be very clear, your Honor, we actually don’t think anything turns on it”) (Motion
Hearing). In any event, while some courts have held that an alien’s physical
presence in the U.S. does not always constitute “entry” into the U.S. in the
immigration law sense, see U.S. v. Kavazanjian, 623 F.2d 730, 736 (1st Cir. 1980),
no court has ever held that a citizen in an American airport is not “in” the United
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First, Quirin found that Congress had “explicitly provided” by statute for
trial before military tribunals — i.e., not through the authorization to use force
against Germany. 317 U.S. at 28 (emphasis added). If anything, that aspect of
“existing law” would have made clear to Congress that it would have to separately
and explicitly provide for the military detention without charge of American
citizens seized in the U.S. —because the AUMF would not do so implicitly.

Second, the petitioners in Quirin were charged with crimes and tried. Quirin
considered the question of where a detainee is to be tried (military or civilian
tribunal), not whether he is to be tried at all. It simply did not consider whether
citizens suspected of plotting with an enemy to commit sabotage could be detained
without criminal charge or trial. For that reason, the question of the Habeas
Suspension Clause was neither briefed nor argued — and the decision addresses
only the very different question of whether persons associated with the army of a
foreign government could constitutionally be tried by military commission rather
than civilian jury.*®

Third, Quirin was decided before Congress passed § 4001(a). Even if —

contrary to its holding — Quirin could somehow be read to authorize military

States — let alone that a citizen who has traveled abroad remains metaphorically
overseas a month after returning home.

* The Hamdi plurality noted that the Quirin decision said nothing to indicate that
the saboteurs could not have been detained, 124 S.Ct. at 2640 — though that silence
was due, of course, to the fact that the issue was not briefed or argued.
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detention without charge of suspected citizen-saboteurs whenever there was an
authorization to use force, the basis for that reading of Quirin was erased by §
4001(a). Congress passed § 4001(a) in 1972 in order to prevent the President from
detaining, inter alia, citizens suspected of sabotage or espionage unless expressly
authorized to do so by Congress. See supra I1.B. Congress presumably knew that.
Fourth and finally, each defendant in Quirin asserted military status. ‘317
U.S. at 21. The saboteurs entered the United States wearing military uniforms and
carrying explosives on the direct command of “an officer of the German High
Command,” 317 U.S. at 21-22, as they explicitly “stipulated,” id. at 20, thus
asserting military status.”” Asserting military status by wearing uniforms allowed
them to invoke the aid of the law of war: had the Quirin saboteurs been captured
landing in uniform, with explosives, from enemy submarines, they could only have
been detained as POWs — not punished or executed for their attempted military
attack.”® To be sure, that assertion of military status also carried risks, as it allowed
them — including Haupt, the presumed American — to face a military rather than

civilian trial. But the Quirin saboteurs were apparently willing to take the bitter

*" The government’s citation of recent historical commentary suggesting that some
of the Quirin saboteurs were actually not enrolled in the German army 1s beside the
point, since the Quirin saboteurs asserted military status and the Supreme Court
plainly assumed that they were soldiers. Quirin, 317 U.S. at 21-22. See also
Padilla v. Rumsfeld, 352 ¥.3d 695, 716 (2d Cir. 2003).

28 Hague convention, Oct. 18, 1907, Art. I of Annex, 36 Stat. 2295; cf. Padilla v.
Rumsfeld, 352 F. 3d 695, 732 (2d Cir. 2003) (Wesley, J. concurring).
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with the sweet. As the Court made clear, the saboteurs could not first seek the
protection of the law of war and later evade the consequences of violating the very
same law. 317 U.S. at 37-40. There was equity in that.” Congress would not have
presumed, contrary to Quirin, that an authorization to use force would allow the
Executive to subject to military jurisdiction anyone whom it suspects of being a
threat to national security — whether or not that person has asserted military
status.

Courts should “not read [a statute] to erode past . . . practice absent a clear
indication that Congress intended such a departure,” Cohen v. De la Cruz, 523 U.S.
213, 221 (1998), as the Executive itself concedes. Gov’t Br. at 33. Yet the
Executive would have this Court do exactly that by ignoring the clear statement

rule, § 4001(a), and the careful limits set by Hamdi and Quirin.

2% See Hamdi, 124 S.Ct. at 2642 (plurality op.).

30 padilla has not invoked military status. In any event, the Executive has made
clear that it would not grant any of the protections of the law of war even if they
were invoked, meaning that the equitable quid pro quo described in Quirin — law
of war consequences for law of war protections — would not sanction military
jurisdiction even if Padilla had invoked military status. See White House Press
Sec’y, Fact Sheet, Status of Detainees at G’tmo (2/7/02), www.white-
house.gov/news/releases/2002/02/20020207-13 . html.
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III. The President Has No Inherent Power To Detain, Indefinitely and
Without Charge, Citizens Seized in Civilian Settings in the United States

Because the AUMF does not authorize Padilla’s military detention without
trial, and § 4001(a) expressly prohibits it, the President’s “power is at its lowest
ebb, for then he can rely only upon his own constitutional powers minus any
constitutional powers of Congress over the matter.” Youngstown, 343 U.S. at 637;
see also Padilla v. Rumsfeld, 352 F.3d at 711. The Executive makes the
historically aberrant claim that it has inherent unilateral power to detain citizens
without charge. That claim cannot withstand constitutional scrutiny. See Hamdi,
124 S.Ct. at 2659 (concurring op.) (noting “the weakness of the government’s
mixed claim of inherent, extrastatutory authority” and “recall[ing] Justice
Jackson’s observation that the President is not Commander in Chief of the country,
only of the military”) (citing Youngstown, 343 U.S. at 643-44) (Jackson, J.,

concurring)).”’

3! The Prize Cases, 67 U.S. 635 (1862), do not help Respondent. President Lincoln
responded there to a crisis when Congress was not in session. Congress had
expressly authorized the President to call forth the militia in emergencies, and
Congress quickly ratified Lincoln’s decision to go to war when 1t returned. Here,
the Executive ordered the military to seize Padilla more than two years ago;
Congress was in session, and has never ratified the order — though it has enhanced
criminal penalties for acts Petitioner is alleged to have planned. See Intelligence
Reform and Terrorism Prevention Act of 2004, Pub. L. 108-458, §§ 6905, 6601 et
seq., 118 Stat. 3643 (enhancing criminal penalties for attending terrorist training
camp or plotting dirty bomb). Moreover, The Prize Cases authorized an Executive
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Two long-standing constitutional principles make clear that any inherent
power the President may have does not extend to the indefinite military detention
without charge of American citizens arrested within the United States. First,
Executive detention without criminal trial is extraordinarily disfavored in Anglo-
American legal history, and the Framers erected the Habeas Suspension Clause
specifically to guard against it. U.S. Const., art. I, § 9, cl. 2. Second, the Framers
sharply limited the military’s sphere of authority in domestic affairs in order to
ensure that the military would remain subordinate to civilian government. Both of
these bedrock principles are left intact by Hamdi and Quirin, but would be fatally
undermined were the novel presidential power asserted in this case upheld.

A. The Constitution Precludes Executive Detention

The Habeas Suspension Clause establishes that the President has no inherent
power to subject citizens arrested in the U.S. to detention without trial.>*> When the
President detains without congressional authorization, he acts unconstitutionally.

Constitutional text and history demonstrate that Executive detention of
precisely the sort at issue in this case was a core concern of the Framers. See, e.g.,

INS v. St. Cyr, 533 U.S. 289, 301 (2001) (“At its historical core, the writ of habeas

seizure of property in a combat zone, not the seizure of a person outside a combat
zone.

> The Due Process Clause and the criminal procedure protections of the Fourth,
Fifth and Sixth Amendments also safeguard against unilateral Executive detention,
and render unconstitutional Padilla’s current detention without criminal trial.
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corpus has served as a means of reviewing the legality of Executive detention, and
it is in that context that its protections have been strongest.”); see also Rumsfeld v.
Padilla, 124 S.Ct. 2711, 2721 (2004) (“While Padilla’s detention is undeniably
unique in many respects, it is at bottom a simple challenge to physical custody
imposed by the Executive — the traditional core of the Great Writ.”); Hamdi, 124
S.Ct. at 2659 (Souter, J., concurring) (“[W]e are heirs to a tradition given voice
800 years ago by [the] Magna Carta, which, on the barons’ insistence, confined
executive power by the ‘law of the land.””); id. at 2661 (Scalia, J., dissenting)
(“The very core of liberty secured by our Anglo-Saxon system of separated powers
has been freedom from indefinite imprisonment at the will of the Executive.”).

The Constitution is no less concerned with Executive detention in war. If
anything, it demonstrates the Framers’ concern that assertions of national security
might be particularly tempting justifications for detention. Indeed, as Justice
Jackson explained, “[a]side from the suspension of the privilege of habeas corpus
in time of rebellion or invasion,” the Framers “made no express provision for
exercise of extraordinary power because of a crisis” and “I do not think we
rightfully may amend their work.” Youngstown, 343 U.S. at 649-50 (Jackson, J.,
concurring). As the district court correctly noted, “[t]his Court sits to interpret the

law as it is and not as the Court might wish it to be.” JA180.
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The Suspension Clause expressly contemplates a “Rebellion or Invasion” in
which the “Public Safety may require” detention without trial, and gives Congress
the power temporarily to suspend the writ. U.S. Const. art. I, § 9, cl.2. Suspending
the writ is, of course, tantamount to authorizing extrajudicial Executive detention,
since a person imprisoned when the writ is suspended has no means of
complaining of the error or illegality of his detention. Cf. Brown v. Allen, 344 U.S.
443, 533 (1953) (Jackson, J., concurring) (“The historic purpose of the writ has
been to relieve detention by executive authorities without judicial trial.”). Unlike
Congress, the President has no power to suspend the writ. Ex parte Bollman, 8
U.S. 75 (1807). The situations of “Rebellion or Invasion” contemplated by the
Suspension Clause are exactly the situations in which the “inherent” power
claimed by the Executive to detain “enemy combatants” pursuant to the
Commander-in-Chief Clause would be most relevant; and yet the Constitution
allows Executive detention in those situations of domestic peril only when
Congress has suspended habeas corpus. This allocation of power ensures that even
in times of crisis, no one branch can unilaterally deprive citizens of liberty. See
Youngstown, 343 U.S. at 652 (Jackson, J., concurring) (“[E]mergency powers are
consistent with free government only when their control is lodged elsewhere than

in the Executive who exercises them.”).”

33 Indeed, the Anglo-American law’s concern with Executive abuse of the power to
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