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No. 05-6396

IN THE UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

JOSE PADILLA,
PETITI0NER-APPELLEE

V.

COMMANDER C.T.HANFT,

USN COMMANDER, CONSOLIDATED NAVAL BRIG,
RESPONDENT-APPELLANT

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

SUPPLEMENTAL BMEF FOR THE APPELLANT

INTRODUCTION

The Courthasdirectedthepartiesto addresswhether,asa consequenceof the

criminal chargesagainstpetitionerJosePadillaand his impendingtransferfrom

mi]itary to civilian custody,petitioner’shabeaschallengeto his military custodyas

anenemycombatantis nowmootandtheCourtshouldrecall themandatein this case

andvacateits opinionof September9, 2005. For the reasonsset forth below, the

habeasactionis moot, andthis Courtwould actwell within its discretiontorecall the
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mandate,vacateits September9 opinion, andremandthe caseto the district court

with instructionsto dismissthehabeaspetitionasmoot. At aminimum,however,the

Courtshouldgrantthe government’sunopposedemergencytransferapplication.

STATEMENT

1. On June9, 2002,the Presidentdirectedthe Secretaryof Defense“to

receive[petitioner] from the Departmentof Justiceand detain him as an enemy

combatant.” That directivewasbasedin parton the President’sdeterminationthat

“it is in the interestsof the United Statesthat the Secretaryof Defensedetain

[petitioner] as an enemycombatant.” Shortly thereafter,petitionerwastransferred

to the control of the Secretaryof Defensefor military detentionas an enemy

combatant.

On June11, 2002, petitioner’scounselfiled on his behalfa habeascorpus

petitionin theSouthernDistrict ofNewYork. Rejectingthegovernment’sargument

that thepetitionshouldhavebeenfiled in the District ofSouthCarolina,the district

courtfound that it hadjurisdiction,Padilla cx reL Newmanv. Rumsfeld,233 F. Supp.

2d 564,575-587(S.D.N.Y. 2003),but ultimately concludedon the merits that the

Presidenthaslegalauthorityto detainpetitionerasan enemycombatant,id. at 587-

599.

Both thejurisdictionalandauthority-to-detainissueswere litigatedbeforethe
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UnitedStatesCourtofAppealsfor theSecondCircuit, Padilla v. Rumsfeld,352F.3d

695,702-724(2dCir. 2003),andtheSupremeCourt. TheSupremeCourtultimately

agreedwith thegovernmentthat thepetitionshouldhavebeenfiled in theDistrict of

SouthCarolina, Rumsfeldv. Padilla, 542 U.S. 426, 432-450(2004), and,having

foundjurisdiction lacking,did notreachthequestionof the President’sauthorityto

detainpetitionerasan enemycombatant,id. at 430.

2. On July 2, 2004, petitioner filed this habeasaction challenginghis

detentionby themilitary asanenemycombatantandseekingthathebereleasedfrom

military custodyor chargedwith a crime. Pet. 7, Joint Appendix (JA) 13. On

February28, 2005,the district courtgrantedthe habeaspetition on the groundthat

the Presidentlackedthe authorityto detainpetitionerasan enemycombatant.389

F. Supp.2d678.Consistentwith thespecificreliefrequestedin thepetition,thecourt

orderedthe governmentto releasepetitioneror chargehim with a crime. Id. at 692

&n.l4.

OnSeptember9,2005,thisCourtreversedthedistrictcourt’sdecisionandheld

that thePresidentis authorizedto detainpetitionermilitarily asan enemycombatant.

423 F.3d 386. At petitioner’srequest,the Court issuedits mandateon October7,

2005. On October25, 2005,petitionerfiled a petitionfor a writ of certiorari in the

SupremeCourt. That petition is pending; the government’sresponseis due
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December16, 2005.1 After thisCourt’smandateissued,petitioneraskedthe district

court for an opportunityto brief severalissuesconcerninghow to proceedwith a

factual challengeto petitioner’smilitary detentionasan enemycombatant.

On November17, 2005, a federal grandjury in the District Court for the

SouthernDistrict of Florida returneda sealedindictmentchargingpetitionerwith

conspiringto murder,maim,andkidnapindividualsoutsideof the United States,in

violationof 18 U.S.C.§ § 2 and956(a)(1) (CountOne);conspiringtoprovidematerial

supportto terrorists,in violationof 18 U.S.C.§~371 and2339A(a)(CountTwo); and

providingmaterialsupportto terrorists,in violationof 18 U.S.C.§ 2339A(a)(Count

Three). Theindictmentwasunsealedon November22, 2005.

On November20, 2005,the Presidentdeterminedthat “it is in the interestof

the United Statesthat [petitioner] be releasedfrom detentionby the Secretaryof

Defenseandtransferredto the control of the AttorneyGeneralfor the purposeof

criminal proceedingsagainsthim.” The President’sMemorandumto that effect

made clear that it “supersede[d]”the President’sJune 9, 2002, directive to the

Secretaryof Defenseto detain petitionermilitarily as an enemycombatant. The

MemorandumdirectedtheSecretaryofDefensetoreleasepetitionerfromthecontrol

The governmentintendsto opposecertiorarion severalgrounds,including

that this habeasaction is mootin light of interveningevents.
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oftheDepartmentof Defenseandtransferhimto thecontroloftheAttorneyGeneral

upontherequestoftheAttorneyGeneral.TheMemorandumalsoprovidedthat,upon

suchtransfer,the authorityof the SecretaryofDefenseto detainpetitionerpursuant

to the President’sJune9, 2002,order“shall cease.”

On November22, 2005, the governmentfiled in this Court an Unopposed

EmergencyApplicationandNoticeof ReleaseandTransferofCustodyofPetitioner

JosePadilla. OnNovember29,2005,petitionerfiled amotionin thedistrictcourtto

stayfurtherproceedingsuntil afterthe SupremeCourtresolvesthepetition for awrit

of certiorari. The districtcourtdeniedthatmotion asmoot “[i]n light of * * * the

indictmentof [petitionerl on criminal chargesin the SouthernDistrict of Florida.”

Likewise,thecourt“relieved” thepartiesof theirobligationto file briefsaddressing

the questionof how to proceedwith the dispositionof thehabeaspetition.

OnNovember30,2005,in responseto theunopposedtransferapplication,this

Courtdirectedthepartiesto addresswhether,in light of the criminalchargesagainst

petitionerandhis impendingtransferfrom military to civilian custody,themandate

in this caseshouldbe recalledandthe Court’sopinionvacated.

DISCUSSION

Petitioner’shabeaschallengeto his military detentionasan enemycombatant

is moot in light of the interveningevents. Accordingly,it would be an appropriate
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exerciseof this Court’s discretionto recall the mandatein this case,vacateits

September9,2005,opinion,andremandthecasetothedistrictcourtwithinstructions

to dismissthe habeaspetition asmoot.

1. UnderArticle III of the Constitution,federalcourtslackjurisdiction to

considercasesthatno longerpresentlive controversies.See,e.g.,Spencerv. Kemna,

523 U.S. 1, 7(1998);St.Pierrev. UnitedStates,319U.S.41,42(1943)(percuriam);

Friedman’s,Inc. v. Dunlap, 290 F.3d 191, 197 (4th Cir. 2002). “This meansthat,

throughoutthe litigation, the plaintiff ‘musthavesuffered,or be threatenedwith, an

actual injury traceableto the defendantand likely to be redressedby a favorable

judicial decision.’ “ Spencer,523 U.S. at 7 (quotingLewis v. ContinentalBank

Corp.,494U.S.472,477(1990)).In lightof the interveningevents,that fundamental

constitutionalrequirementis no longersatisfiedin this case.

Petitioner’shabeaspetition is explicitly and exclusivelyaddressedto his

detentionby themilitary “without criminalcharges.”Pet.4, JA 10. In addition,each

of the claimsin the petitionis addressedto or necessarilydependentonpetitioner’s

military detentionas anenemycombatantduring wartime. ThisCourt’s opinion is

similarly limited to petitioner’s military detention as an enemy combatant: it

addressesitself to anddecidesonly the questionof whether“the Presidentof the

UnitedStatespossessestheauthorityto detainmilitariLy a citizenofthiscountrywho
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is closelyassociatedwith a! Qaeda,anentitywith which the UnitedStatesis atwar;

who took up armson behalf of that enemy and againstour country in a foreign

combat zoneof that war; andwho thereafter traveled to the United Statesfor the

avowedpurposeof thrther prosecutingthatwar onAmericansoil,againstAmerican

citizensandtargets.” 423 F.3d at 389 (emphasisaltered).

Thepredicate for this habeasaction,however,nolongerexists.OnNovember

17,2005,petitionerwascriminallycharged.In addition, onNovember20,2005, the

Presidentdeterminedthat “it isin the interestoftheUnitedStatesthat[petitionerJbe

releasedfrom detentionby theSecretaryofDefenseandtransferredto thecontrol of

the Attorney General for the purpose of criminal proceedingsagainsthim.” The

President’sNovember20,2005,Memorandumexpressly“supersedes”thePresident’s

June9,2002,directiveto the SecretaryofDefenseto detain petitioner militarily as

an enemycombatantand mandates that upon petitioner’s release from military

custodyandtransferto the control of theAttorneyGeneralfor criminalproceedings,

the authority of themilitary to detainpetitionerasan enemycombatantprovided in

the President’s June 9, 2002,order “shall cease.” The President’s November20,

2005,Memorandumthereforeexplicitly eliminatesthe directivethatprovidedthe

authorityto detainpetitionerasanenemycombatant.
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Becausepetitioner hasbeencriminallychargedand the Presidenthasdirected

thatpetitioner’s military detention“shallcease,”petitioner hasreceivedthereliefthat

he sought in the petition, Pet. 7, JA 13, and thishabeasaction therefore no longer

meetsthe core jurisdictionalrequirementsofArticle III. It is settledlaw that“when

theclaimantreceivesthe reliefhe or shesoughtto obtainthroughthe claim,” “the

controversyis nolongerliveandmustbedismissedasmoot.” Friedman~s,290F.3d

at 197;seealso Weinsteinv. Bradford, 423 U.S. 147, 148 (1975)(percuriam);St

Pierre,319U.S.42-43. Accordingly,thisCourthasrepeatedlyheldthattherelease

or transferofaprisonergenerallymootsaprisoner’sclaimforprospectiverelief—the

only typeof relief soughthere—basedon his detention or on the conditions ofhis

confinement. See,e.g.,Sladev. Hampton RoadsRegionalJail, 407F.3d 243, 249

(4th Cir. 2005); Williams v. Griffin, 952 F.2d 820, 823 (4th Cir. 1991);Mageev.

Waters,810F.2d 451,452(4thCir. 1987).

Nothingcounselsadifferentconclusionin thiscase.To the contrary,further

reviewofthe habeaspetitionin the district court, this Court, or the SupremeCourt

would bewholly imprudentin light of the extremelysensitiveconstitutional issues

raisedby the petition. It is axiomaticthat courtsshould avoid the resolution of

constitutionalquestionswhereverpossible.See,e.g.,Ashwanderv. TVA, 297 U.S.

288,346-348(1936)(Brandeis,J., concurring). AstheSupremeCourtmadeclearin
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Hamdiv. Rumsfeld,542U.S. 507 (2004)(plurality), thatprinciple applieswith frill

force to enemy-combatantcases. SeeId. at 539 (instructing the lower courts to

“proceedwith the cautionthat we have indicatedis necessaryin this setting” by

“engagingin a [litigation] processthat is bothprudentandincremental”).2

As reflected in the President’srecent Memorandum,the Executive has

determinedthat thedemandsofnationalsecuritycannowbeadequatelysatisfiedby

chargingpetitionercriminally. The fact that thosechargesinvolve different facts

from thoserelieduponby thePresidentin orderingpetitioner’smilitary detentionis

not consequential.The President’sauthority to detain enemycombatantsduring

ongoinghostilities is wholly distinct from his ability to chargethem for criminal

conduct. In somecases,theunderlyingconductthatjustifies detentionasanenemy

combatantcouldalsoform thebasisof criminal charges;in othercasestherewill be

a wide varietyofconductjustifyingmilitary detention,only someofwhich, whether

becauseof evidentiaryissues,nationalsecurityconcerns,or thescopeof therelevant

criminal laws, may form the basis for a criminal prosecution. The President’s

2 Indeed,the sensitivity of proceedingin this case is underscoredby the

briefing that petitionerrequestedbeforethe district court following this Court’s
decision.Petitionerseekstohavethecourtresolvenumeroussensitiveconstitutional
issuesconcerninghow to proceedwith a factualchallengeto petitioner’sdetention
asan enemycombatant.It would beparticularlyimprudentfor a court to opineon
thosenovelconstitutionalissuesin light of the fact that thePresidenthasdetermined
thatpetitionerno longershouldbe detainedasan enemycombatant.
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decisionhereto terminatethemilitary detentionandprosecutepetitionerfor discrete

criminalconductdoesnotmakethechallengetopetitioner’smilitary custodyanyless

moot.

Althoughthe factsunderlyingthe criminal indictmentagainstpetitionerdiffer

from thosein the President’sJune9, 2002,order, they are gravelyseriousoffenses.

If convictedofthe charges,petitionercould facelife imprisonment.It is well within

the appropriateexerciseof prosecutorialdiscretion to limit the chargesin the

indictmentto thosethatwill satisfythe interestsofjustice,particularlywhen,ashere,

narrowingthe chargeswould avoid sensitiveevidentiaryissuesthat may implicate

corenational securityconcernsandconstitutionalinterests. And it shouldnot be

surprisingthat the scopeof information that the PresidentasCommanderin Chief

mayconsiderin determiningwhetherto detainan individualasanenemycombatant

duringwartimeis muchbroaderthanthe informationthat theExecutivemightuseto

form the basisfor a criminal prosecutionsubjectto the FederalRulesof Evidence.

Those types of judgments,like the decision to chargepetitioner in an ongoing

criminalprosecutioninvolvingco-conspiratorsthatis alreadyscheduledfor trialnext

year,are generallycommittedto the discretionof the Executive. See United States

v. Armstrong, 517 U.S. 456 (1996).
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Lastly, any concernthat the Presidentcould later decide, basedon an

independentdetermination,to redesignatepetitioner as an enemy combatantis

entirely speculativeand thus insufficient to meet the constitutional case-or-

controversyrequirementorcomewithinthemootnessexceptionfor casescapableof

repetitionyet evadingreview. To beclear,asevidencedby thePresident’sNovember

20, 2005,Memorandum,the Secretaryof Defense’sauthorityto detainpetitioneras

an enemy combatantwill ceaseupon petitioner’s transferto the control of the

Attorney General. While it is theoreticallypossible that the Presidentcould

redesignatepetitioner for detention as an enemy combatant—justas he could

theoreticallydesignatecriminal defendantswhoseconduct,eitherwithin or outside

the four cornersof the indictment,would suffice to justify detentionas an enemy

combatant—inthat unlikely event,petitionerwould have ample opportunity to

challengeany suchmilitary custodyat that time.

That hypothetical scenario, moreover, would not fit within the narrow

exceptionto the mootnessdoctrine for actions that are capableof repetitionyet

evadingreview. First coinedby the SupremeCourt in SouthernPacific Terminal

Companyv. ICC, 219 U.S.498,515 (1911),the “capableof repetitionyet evading

review” exceptionis limited to caseswhere: (1) thechallengedactionwouldbe too

shortin durationtobefully litigatedprior to cessationor expiration;and(2) thereis
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a reasonableexpectationor “demonstratedprobability” that the plaintiff will be

subjectto the sameactionagain. SeeSpencer,523 U.S. at 17-18;Honigv. Doe,484

U.S.305,320 n.6 (1988);City ofLosAngelesv. Lyons,461 U.S. 95 (1983)(named

plaintiff must “make a reasonableshowing that he will againbe subjectedto the

allegedillegality.”). For thesereasons,the SupremeCourthascautionedthat “the

capable-of-repetitiondoctrineappliesonly in exceptionalsituations.” Lyons,461

U.S. at 109.

Here,petitionercouldnotestablisheitherprongoftheexception.As indicated,

it is entirelyspeculativewhetherpetitionerwould everagainfacemilitary detention

asan enemycombatant,andeven if he did, thereis no reasonto believethat such

detentionwould betoo brief to allow him to challengefully thatdetentionin court.

Indeed,if, asrespondentsurgedat the time,petitionerhadfiled his habeasactionin

the appropriatecourt in the first instance, the issues decided in this Court’s

September9, 2005,opinionnotonlycouldhavebeendecided,butwould havebeen

finally resolvedby the SupremeCourt in Juneof 2004. It is thereforeimplausible,

to saytheleast,tobelievethatanyhypotheticalfuturemilitary detentionofpetitioner

would somehowevademeaningfuljudicial review. Cf Spencer,523 U.S. at 17-18

(holdingthathabeaspetitioner“ha[d] notshown(andwedoubtthathecould)that the

time betweenparolerevocationandexpirationof sentenceis alwaysso short as to
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evadereview. Nor hashe demonstrated a reasonable likelihood that he will once

againbeparoledandhave thatparolerevoked.”).

2. In light of the interveningevents,there is no obstacleto this Court’s

exerciseof its equitableauthority to recall the mandateandvacateits September9,

2005,opinion. Under UnitedStatesv. Munsingwear,340 U.S. 36 (1950),and its

progeny, the “establishedpractice”ofappellatecourts“in dealingwith acivil case

* * * whichhasbecomemoot while onits way to [the SupremeCourt]” hasbeento

“vacate the judgment” if review of that judgment “was prevented through

happenstance.”Id. at 3940. Vacatur under theMunsingweardoctrinerestson the

principlethat “[a] partywho seeksreviewof themeritsofanadverseruling, but is

frustratedby the vagaries of circumstance, ought not in fairness be forced to

acquiescein thejudgment.” US.BancorpMtge. Co. v. BonnetMall Partnership,

513U.S. 18,25(1994).

The statutoryauthorityfor this “equitabletraditionofvacatur,”ibid., is found

in 28 U.S.C. § 2106,which provides that

[t]he SupremeCourt or any other court of appellatejurisdiction may
affirm, modify, vacate, set aside or reverseany judgment, decree,or
orderofacourtlawfully brought before it for review, andmayremand
thecauseanddirectthe entry ofsuchappropriatejudgment,decree,or
order,or require suchfurtherproceedingstobehadasmaybejust under
thecircumstances.
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ConstruingSection2106,this Courthasemphasizedthat“theprincipalconsideration

in determiningwhetherthe extraordinaryreliefof appellatevacaturis warrantedis

whetherthepartyseekingrelieffrom thejudgmentcausedthemootnessby voluntary

action.” Valero Terrestrial Corp. v. Paige, 211 F.3d 112, 117 (4th Cir. 2000)

(quotationsomitted); see US. Bancorp Mtge. Co., 513 U.S. at 24 (“From the

beginningwe havedisposedof mootcasesin the mannermostconsonanttojustice

in view of thenatureand characterof theconditionswhich havecausedthe caseto

becomemoot.” (quotationsandellipsesomitted)).

In thiscase,for thereasonsjustdescribed,thecriminalindictmentofpetitioner

and the President’sMemorandumdirectingthatpetitionerbereleasedfrom military

custodyandprovidingthat,upontransferto the DepartmentofJustice,the military’s

authority to detainpetitioneras an enemycombatantunderthe President’sJune9,

2002, order“shall cease”havemootedthe claims setforth in the habeaspetition.

Becausethe mootingeventsare not attributableto petitioner,the Executivehasno

objection to this Court’s vacaturof its opinion underMunsingwear. See US.

BancorpMtge.Co., 513 U.S. at 25; Valero Terrestrial Corp.,211 F.3dat l17.~

Application of the Munsingweardoctrine and recall of the mandateare
particularlyappropriatein this casein light of the fact that the appealinvolved an
interlocutory order. Althoughthecaseis nowpendingbeforetheSupremeCourton
certiorari, the interlocutorynatureof the casemeansthat the lower courtsmay
continueto actin the case. Indeed,asdiscussed,at petitioner’srequest,the district
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Although this Court has cautioned that recalling the mandate “is an

extraordinary remedy thatmaybeusedonly in unusual circumstances,” it hasalso

madeclear that the “well-established” and “inherent” authority to recall “may be

exercisedfor goodcauseor topreventinjustice.” Butler v. AcademyIns. Group,Inc.,

1994 WL 483413,at *2 (4th Cir. 1994)(per curiam) (recalling the mandate);4see

Alphin v. Henson,552F.2d 1033,1035(4thCir.), cert. denied,434U.S.823(1977);

seealsoZipfel v. Halliburton Co., 861 F.2d 565,567(9thCir. 1988)(recalling the

mandateandnoting that ‘The power [to do so] falls within the discretionof the

court”). In thiscase,thewell establishedequitableprinciplesthat supportvacatur

alsowould appearto satisfythe “goodcause”requirement for recall ofthe mandate.

SeeWright & Miller, 1 3A FederalPractice& Procedure§ 3533.10,at 435 (noting

that “generally it is appropriate for a court ofappealsto vacateits ownjudgmentif

it is made aware of events that moot the caseduring the time available to seek

certiorari”). Thatis particularly truein light ofthe sensitiveconstitutional questions

court ordered briefing on how to proceedwith a factual challengeto petitioner’s
enemycombatant determination. For thesamereasonsthat the lower courtscould
proceedwith that inquiry while the caseis pendingbefore the SupremeCourt, they
may take action to addressthe intervening eventsthathavemootedthe casewhile it
is pending beforethe SupremeCourt.

4A copyof the unpublished decisionin Butler is included in the addendum
pursuant to 4th Cir. R. 28(b) and 36(c).
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implicatedby petitioner’shabeaschallengeandthe SupremeCourt’s directivethat

courts handling such challengesengagein a “processthat is both prudentand

incremental.”Hamdi,542 U.S. at 539 (plurality opinion).

In anyevent,regardlessof whetherthe Courtrecalls its mandateandvacates

its decision,the Courtshouldgrant the government’stransferapplicationwithout

furtherdelay. ThePresidenthasorderedtheSecretaryofDefense,upontheAttorney

General’srequest,totransferpetitionerto thecontroloftheAttorneyGeneralto face

the criminal chargesagainsthim. Petitionerhasconsentedto that transfer. And,

whateverthis Courtconcludesis the appropriateresponseto the legal effectof the

interveningeventsdiscussedabove,it should grant the government’sunopposed

transferapplicationassoon aspossible.
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CoNcLusIoN

For the foregoingreasons,the habeaspetitionis mootandthegovernmenthas

no objectionto this Court’sexerciseof its discretionto recallthemandate,vacateits

opinionof September9, 2005,andremandthe casewith instructionsto dismissthe

habeaspetition as moot.

Respectfullysubmitted,

PAUL D. CLEMENT
Solicitor General
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United StatesAttorney
District of South Carolina
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PERCURIAM:

OPINION

**1 Appellant James R. Butler (“Butler”) appeals
the district court’s judgment, seeking incorporation
of the court’s alternate findings of fact into the
judgment. For the reasonsstated herein, we grant
Butlefs request and affirm the district court’s
judgmentas modified.

I.
The facts of this complex disputebetweenButler, a
former insurance agent, and his employers are
presentedfully in the opinion of the district court,
Butler v. Academy Ins. Group, Inc.,
No.3:86-2404-16 (D.S.C. May 1, 1992). We
summarizethem here.

Butler, a former major in the United StatesAnny.
took a position with Academy Insurance Group
(“Academy”) as an insurance salesman.Academy
markets insurance policies primarily to military
personneland their dependents.During his tenure
with Academy, Butler rose through the ranks and
eventually becamethe “Managing General Agent”
(“MGA”) for Academy’s operation in Europe in
January 1982. Butler held this position until April
1, 1986, when he resigned and was replacedby
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Monte Dennett(“Dennett”).

As MGA, Butler was authorized to advance
Academy monies to agents who worked in his
territory and to recoup these ftmds from
commissionslater earnedby the agents. Pursuant
to his contractwith Academy,Butler was personally
liable for thoseadvancesthat hedid not recover.

When Butler left the European MGA position,
questionsarose concerning the extent of Butler’s
liability for advanceshe hadauthorizedandwhether
certaincommissionsearnedby the Europeanagents
would be applied towards those past advances.
That controversy resulted in the instant lawsuit,
with Butler suing for unpaidcommissionsdue him,
and Academy counterclaimingfor advancesmade
by Butler that allegedlyhadnotbeenrepaid.

Butler’s case was originally tried before the
FlonorableKaren L. Hendersonwithout a jury and
resulted in a judgment for Academy on its
counterclaimin the amount of $566,922.73.At the
end of the trial, Judge Hendersonposed certain
written questions to both sides in an attempt to
resolve the issue of damages.On initial appeal to
this court, Butler contended,among other things,
that this proceduredeprived him of his right to
challenge Academy’s responses.We agreed and
accordingly remandedthe caseto the district court
with instructions that it allow Butler to introduce
evidenceand cross-examinewitnesses concerning
the amount Academywas entitled to recoveron its
counterclaim.Butler v. AcademyIns. Group, Inc.,
No.88-2600 (4th Cir. Oct. 25, 1990) (unpublished
disposition).

During the pendency of the first appeal, Judge
Hendersonwas elevatedto the United StatesCourt
of Appeals for the District of Columbia Circuit.
Butler’s case was transferred to the Honorable
Joseph F. Anderson, Jr. and a bench trial on
damages was held in January 1992. Judge
Anderson, after considering the cross-examination
of Academy’s “damages” witness, determinedthat
the accountingmethodologyusedby Academywas
flawed in several respects. Judge Anderson thus

ordered a full accounting of commissions earned
andcredited.

**2 Upon submissionof the complete accounting,

Judge Anderson held that Butler was entitled to
additional credits of principal and interest for
recruiting commissions earned on policies issued
before April 1, 1986, which were not consideredin
prior accountings,and for agent debts exonerated
by Dennett and Academy. In addition, Judge
Anderson found other commission credits due
Butler which he determinedwere not within the
literal remand instructions of this court. [FN I]
Theseadditional commissioncredits were madethe
subject of alternative findings of fact B.1A and
B.3A in his order but werenot included within the
amount of the resulting judgment.Based upon the
accountingcorrections,the district court entereda
judgment in favor of Butler in the amount of
$39,016.40.[FN2]

Butler now appealsto this court, contending that
we shouldrecall the mandatewe issuedin Butler v.
AcademyIns, Group, Inc., No.88-2600 (4th Cir.
Oct. 25, 1990) and reform it to permit the inclusion
of the district court’s alternate fmdings of fact
within the judgment. Academy objects to the
suggestedrecall and reformation of our mandate,
which would impose on it additional liability of
$383,389.46,and cross-appealsthe district court’s
conclusion that certain of its practices exonerated
$672,515.59 (including interest) of Butler’s debt.
[EN3]

II.
The power of a court of appeals to recall its
mandate in appropriate instances is
well-established. E.g., Patterson v. Crabb, 904
F.2d 1179, 1180 (7th Cir.l990); Zipfel v
Hallihurton (o., 861 F.2d 566, 565 (9th Cir.1988);
Dunton v. County of Suffolk, 748 F.2d 69, 70 (2d
Cir.l984); Dilley v. Alexander, 627 F.2d 407, 410
(D.C.Cir. 1980); Nat? Sur. Corp. v. Charles Carter
& C’o., 621 F.2d 739, 741 (5th Cir.l980);
AmericanIron and SteelInstitute v. EPA, 560 F.2d
589, 592-93 (3d Cir.1977); Alphin v, Benson, 552
F.2d 1033, 1035 (4th Cir.1977) (recognizing that
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“in exceptional cases, we may even recall our
mandateto avoid injustice”), cert. denied, 434 U.S.
823 (1977); 16 Charles A. Wright et al., Federal
Practice and Procedure § 3938 (ed.l977).But see
Boston and Maine Coip. v Town of Hampton, 7
F.3d 281, 282-83 (1st Cir.1993) (discussing
troubling aspectsof the power to recall a mandate).
The sourceof this powerhas not beenconclusively
identified. Most courts of appeals,however,have
rooted the authority to recall a mandate in the
“inherent power” of a court, American Iron and
Steel, 560 F.2d at 593, andhaveheld that it maybe
exercised for good causeor to prevent injustice,
Zipfel, 861 F.2d at 567. The courts of appeals
caution, however, that this power is an
extraordinary remedy that may be used only in
unusual circumstances. E.g., Greater Boston
Television C’orp. v. FCC’, 463 F.2d 268, 277
(D.C.Cir.1971),cent, denied,406 U.S. 950 (1972).

We find that the caseat barwarrantsthe use of our
discretionary power to recall and reform our
mandate to permit inclusion of alternate finding
B.3A in the district court’s judgment. In this
altematefinding, the district court found that Butler
had not receivedcredit for recruiting commissions
earned on policies written after April 1, 1986
becauseDennert had changed the agent account
numbers {FN4] when he took over as MGA in
Europe. This change resulted in the payment of
$175,544 in recruiting commissions to Dennett
rather than Butler. It was representedby Academy
in both the initial trial and appeal, however, that
Butler had received full credit for these
commissions.Judge Henderson’srefusal to permit
cross-examinationconcemingthe issue of damages
prevented discovery of the improperly credited
recruiting commissions until remand and
cross-examinationof Academy’sdamageswitness.
Given these unusual circumstances,we find that
recalling and reforming our mandateis required to
prevent the gross injustice that would otherwise
result if we allowed Academy to escape the
extensive liability discovered by the district court
on remand.

**3 Turning to alternate finding B.lA, we decline

to exercise our authority to recall and reform our
mandateto permit the inclusion of this finding in
the district court’s judgment. In this alternate
finding, the district court concludedthat Academy’s
direct collection efforts with respectto the accounts
of seven agents, which were settled via a
promissory note signed by Butler, prejudiced
Butler’s right to proceed against those agents,
causing him a loss of $154,510.09.Butler, who
filed for bankruptcy during the pendency of the
prior appeal, seeks incorporation of this finding
primarily to avoid unnecessaryrelitigation of this
issuebeforethebankruptcycourt.

Our power to recall and reform a mandateis an
extraordinaryremedythatmust be usedsparinglyso
as not to underminethe fmality of judgments.We
see no reason to exercise this power here. The
parties to the initial litigation filed no claims or
counterclaims concerningthe note; Butler’s claims,
therefore, can be adjudicated separately with no
prejudice to either party beyond the cost of
relitigation. To exerciseour powermerely to spare
Butler the expenseof additional litigation would, in
our view,be anabuseof that power.

III.
For the foregoing reasons,we recall the mandate
we issued in Butler v. AcademyIns. Group, Inc.,
No.88-2600(4th Cir. Oct. 25, 1990), and reform it
to permit the inclusion of the district court’s
alternate finding of fact B.3A within its judgment.
This case is accordingly remandedto the district
court to modify its judgmentto incorporatealternate
finding of fact B.3A and its attendant legal
conclusions, resulting in a $228,879.37 credit to
Butler. {FNS]

AFFIRMED IN PART AND REMANDED WITH
INSTRUCTIONS

FNI. In remandingthis caseto the district
court, this courtinstructedthat
[t]he district judge should allow Butler to
introduce evidence and cross-examine
witnesseson the question whether he has
received proper credit for commissions
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earnedon policies issuedprior to April I,
1986, and, if not, the amount of those
commissions. The district judge should
also make findings and decide whether the
company exonerated agents who owed
advanceswhile at the sametime charging
Butler with the exoneratedadvances....
Butler v. Academy Ins. Group, Inc.,
No.88-2600, slip op. at 14 (4th Cir. Oct.
25, 1990). The highlighted date
restriction led JudgeAndersonto conclude
that he could not adjudicate Butler’s
entitlement to post-April 1986
commissionsarising from his recruitment
of the policy-writing agents. On the
chance that this court did not agree with
his literal interpretation of the remand
instructions, however, Judge Anderson
found, in alternate finding B.3A, that
Academy owed Butler $228,879.37 in
commissions from policies written after
April 1986, becauseButler recruited the
agents who wrote the policies and was
contractually entitled to a recruiting
commission.
Alternate finding B.lA concerns a
promissory note Butler signed in
settlement of thirty-three of his agent
accounts. Because the note did not
become due until after the case was
remanded,no claims or counterclaimson it
were made by the parties to the initial
litigation. Judge Andersonconcluded that
the note was, for that reason,beyond the
scopeof the remandand declined to enter
judgment on his alternate finding that
Academy’s direct collection efforts with
respect to some of the agents whose
accounts were settled via the note
prejudicedButler’s right to proceedagainst
thoseagents.

FN2. Butler moved the district court to
amend its order. Judge Andersongranted
in part and denied in part this motion.
Becausethe amendmentsJudge Anderson
maderelated to the alternate findings only,

they did not affect the amount of the final
judgment.

FN3. We have reviewed Academy’s
contentions in its cross-appealand find
themto bewithoutmerit.

FN4. According to company practice,
Academy pays all compensationdue an
agent into an individual escrow account
from which the agent then receives the
compensationin periodicincrements.

FN5. In our remandorder, we directed the
district court to “either reduce the
counterclaim or re-enter judgment for the
sum it previously found.” Academy thus
contends that the district court has no
authority under our mandate to enter
judgment in favor of Butler. We agree.
We note, however,that when we remanded
the caseto the district court to allow Butler
to challenge the award of damages on
Academy’s counterclaim, we failed to
envision a situation where Academy would
end up owing Butler money. We see no
reason to punishButler for the cumulative
effect of the district court’s error and this
court’s lack of sufficient imagination by
imposing this barrier to his recovery. We
accordingly relax this portion of our
mandateto allow the district court to enter
judgmentin favor of Butler.
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