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 SEQ CHAPTER \h \r 1LCDR James Carsten, JAGC, USN

Executive Secretary

Joint Service Committee

Office of the Judge Advocate General

716 Sicard Street, SE

Suite 1000

Washington, DC 20374-5047

Re:
Manual for Courts-Martial (MCM); Proposed Amendments; 69 Federal Register 55600 (September 15, 2004)

Dear Commander Carsten:


The National Institute of Military Justice (NIMJ) is a District of Columbia nonprofit corporation organized in 1991.  Its overall purpose is to advance the administration of military justice in the Armed Forces of the United States. As part of our effort to foster a robust rule making process, NIMJ has helped to disseminate information about proposed or final changes to the MCM as well as related hearings convened by the Joint Service Committee (JSC) through the Military Justice Gazette and the NIMJ website, www.nimj.org, and has commented on several proposed rules.  This letter presents NIMJ’s comments on the 2004 annual review in response to the Federal Register request.  We appreciate Captain Bryant (Chair, JSC) agreeing to accept and consider this late filing.   

The Rulemaking Process

First of all, last year in our comments (NIMJ ltr to LCDR Carsten dated Oct. 31, 2003), NIMJ applauded the Department’s publication, on November 13, 2002, of its “Notice of Summary of Public 

Comments Received Regarding Proposed Amendments to the Manual for Courts-Martial, United States (2002 ed.).”  That notice summarized the comments submitted to the JSC regarding the 2002 annual review and the amendments proposed therein (see 67 Federal Register 65507, May 20, 2002).  To our knowledge, that was the first time that the Department had published a summary of comments received to its publication of proposed amendments to the MCM, and it was, in our view, a worthy advance.  We note with regret that that initiative was not continued this year, and that no similar summary of comments received on the 2003 Annual Review has been published.  


Such publication of a summary of comments received is one of the requirements of the Department’s program, as set forth in the Joint Service Committee’s “Internal Organization and Operating Procedures of the Joint Service Committee on Military Justice,” promulgated in March, 2000.  As NIMJ has repeatedly commented, the inclusion of the requirements governing public participation in the MCM rulemaking process only in an internal JSC document is inadequate and inappropriate.  Public notice requirements ought to be made part of the Department’s binding public regulations.  The Department now has had under review for well over a year a revision of Part 152 of Title 32, Code of Federal Regulations: “Role and Responsibilities of the Joint Service Committee (JSC) on Military Justice.”  See 68 Federal Register 36915, June 20, 2003 (Interim Rule with Request for Comments).  In response to this request, on August 16, 2003 NIMJ submitted comments critical of this Interim Rule and of the current Department and JSC practice, and urging substantial modification to the MCM rulemaking process, and to the governing regulations.  Because those comments remain germane to the process of proposing amendments to the MCM, they are attached to this letter for the consideration of the JSC.  


NIMJ again states our strong belief that despite the improvements that have been implemented in the MCM rulemaking process over the last decade, that process continues to lack openness and transparency.  The proposed rules (including those currently at issue) continue to be published without adequate – or in some cases any – explanation, and without the public availability of background information supporting the proposed rules.  This process is in stark contrast to the process followed in adopting other federal court rules of procedure and evidence.  Until corrected, these deficiencies will continue to subject the proposed rules to doubt and question, and will make meaningful public participation in the process extremely difficult or impossible.


The failure this year to publish a summary of comments, in contravention of the Department’s own rules, coupled with the Departments virtually unblemished record in failing to change any proposed rule in response to a public comment, contributes to the perception that the process is at most window-dressing, and at worst a sham.  Only when the process is sound will the proposed rules gain inherent credibility and reliability, and be presumptively worthy of the public’s confidence.

The Current Proposed Rules

Once again NIMJ – generally recognized as having considerable expertise in military justice matters – has struggled to discern the underlying basis for, or the anticipated effect of, most of the proposed amendments to the Manual for Courts-Martial.  The Department has somewhat improved its explanations of the reasons for changes from years ago, but the improvements still leave even knowledgeable commentators in doubt. 


RCM 703(b)(1).  The proposed rule is a substantial change, and one that appears to contravene Article 46, UCMJ, the statute giving the defense equal access to witnesses with the government and the court-martial.  Under the proposed change, the court may take testimony by remote means, with the concurrence of all parties.  This is likely unobjectionable – being akin to the ability of the parties to stipulate to testimony.  The second portion of the proposed change, however, allows testimony on interlocutory issues by remote means – even by simple telephone hookup without a visual element – over the objection of the accused.  There is no reason given for the change.  No empirical data indicating that the military justice system has experienced any difficulty obtaining or producing witnesses is presented. 


Interlocutory issues can have a determinative effect on the outcome of a court-martial.  The rules of evidence apply to such issues as the admissibility of evidence or confessions, dismissal of charges, and capacity of the accused to stand trial.  For over 50 years the rule has been that, absent waiver or concurrence, relaxation of the rules of evidence was not allowed.  Live testimony fully in compliance traditional criminal court practice (and with the Confrontation Clause) has been the consistent rule in this system.  If that rule is to be changed to allow lesser alternatives, there should be some analysis in plain text that such is believed to be acceptable and appropriate.  

This is not to say that the use of advancing technology is not to be considered or allowed.  But it should not be adopted without presenting any justification or rationale, or without empirical studies that confirm its reliability as an alternative to currently approved evidentiary standards.  Some such studies have been conducted (including by NIMJ Advisor Professor Fred Lederer) that have validated various applications of technology.  The Committee should seek the assistance of those in the civilian bar who have expertise in these areas.  Before adopting any new rules, adequate technological standards should be enunciated that would apply.  Any change should be assessed as to the degree to which they would assist the administration of justice, and as to whether it can be implemented without adverse effect on the rights of the accused.  


NIMJ is concerned that this proposed change is but one more in a long series of amendments to the military justice system that have removed rights or options once available to accused persons, and have eased the burden on the government both in trying cases and in achieving convictions.  NIMJ was recently reminded by Chief Judge H.F. “Sparky” Gierke in his speech to the Federal Bar Association Pentagon Chapter on October 21, 2004 that the number of courts-martial tried in modern times is a very small fraction of the number of courts once tried in this system.  He noted that he was a special court judge in the Army during the Vietnam era, and that in 1970 the Army tried more than 41,000 special courts-martial.  In fiscal year 2003, in contrast, the Army tried only 665 special courts.  With so many fewer cases being tried, it would not seem that “practical difficulties” should outweigh longstanding – indeed Constitutionally based – rights of members being tried.  

In this context we note that in that same period three decades ago, an accused had a right not only to a detailed defense counsel, but might request in addition an individual military counsel, who would be made available if “reasonably available.”  That standard was a rigid one, and it was not unknown for an accused on trial in Viet Nam to request and obtain IMC counsel from the U.S. mainland.  Monetary costs then were seen as less important than fully implementing statutory and regulatory rights of accused members.  Those were also the days when verbatim records and full SJA Reviews (detailed legal reviews of all issues), and convening authority (and supervisory authority) actions, were all required to be completed within 90 days – a speedy-review right deemed so important that failure to accomplish such review and action would result in the conviction being set aside.  Despite an incredible number of trials by today’s standards, the services then were somehow able to accomplish the rigid mandatory requirements of the military justice system in a timely fashion, and to pay the costs associated with conducting trials according to the standards of the day.

Compare the situation today in which the minimal SJA Recommendations and convening authority actions are frequently not completed until many months after trial, and it is frequently years before the first legal review of a case is conducted by the court of criminal appeals.  Today many sentences to confinement, even running to years, are fully served before the case receives its first legal review.  

It is against this background of such increasingly reduced rights for accused and convicted service-members that NIMJ considers the proposal – yet another evisceration of the process.  Even if the proposed change can be justified legally, is it both a desirable and necessary change, and can it be justified as a matter of policy?  We don’t know, because the Committee, adhering to its usual practice, has declined to provide any rationale or basis for the change.  Absent an articulated justification, NIMJ must object to this change.

Other technology related changes.  We have no objection to the changes that merely allow for technological advances to otherwise acceptable prior uses of technology.


RCM 914B.  Use of Remote Testimony.  For the reasons stated above, NIMJ objects to the adoption of this new rule, which it views as unexplained and deleterious to the military justice system.


RCM 1001(e)(2)(D).  NIMJ has no objection to the addition of former testimony by remote means to the limitations on producing witnesses for sentencing – but only if such remote testimony is ultimately adopted after proper justification, as called for above.


Part IV, new paragraph 44a, Death or injury of an unborn child.  This section is no doubt intended as a straightforward implementation in the MCM of the provisions of the new statute (Article 119a, UCMJ, enacted by Pub. L. 108-212 on April 1, 2004.  In fact it is considerably more than that.

The due process implications of the statute itself will have to await judicial review.  Beyond that, however, the proposed implementation appears to go well beyond the terms of the statute in several particulars.


First, the statute makes clear that there is no knowledge or intent element needed for conviction for death or injury to an unborn child.  In other words, there is no need for the accused to even have known the woman was pregnant when committing one of the enumerated offenses.  The proposed MCM provisions, however, at Para. 44a.b.(3) and (4), go well beyond the statute, in that they enumerate elements for crimes of attempting to kill an unborn child and intentionally killing an unborn child that include neither intent or knowledge elements.  There can be no intentional crime, and no attempt to commit a crime, in either law or logic, without such elements.  These provisions should be deleted or suitably amended.  

In a closely related context, the proposed change adding a new subparagraph (f) to Part IV, Para. 4.(c)(6) establishing a new “attempt” crime not under Article 80 seems inappropriate in view of the fact that, to the extent the statute does contemplate an attempt, it specifically mentions Article 80 as an applicable statute. 


In addition, the proposal, at Para. 44a.c.(1), draws a distinction between arson and the other enumerated prerequisite crimes, requiring that in all but arson the pregnant woman be the victim, but that in the crime of arson there merely be a nexus between the crime and the pregnant woman.  Perhaps there is some reason or basis for this provision, but none is articulated.  If the provision has any justification, a discussion and explanation is needed.  


Recognizing that under the statute knowledge of the pregnancy is not an element of the crime, it seems that more culpability would adhere in a situation where the perpetrator was aware that the woman who was the victim of an enumerated crime was pregnant.  Perhaps this would be an appropriate item for discussion regarding factors to be considered in aggravation.

We recommend that the MCM provisions for this new statute be revised and republished for public comment.

Paragraph 97. A new crime.  Patronizing a prostitute.  This provision, like the others, lacks explanation or justification.  On October 20, 2004, the undersigned advised the JSC Chairman that we were “having difficulty discerning the rationale for some of the changes -- in particular the added crime patronizing a prostitute,” and we requested that he “provide us the JSC's file on these changes.”  We specifically requested that he provide “the proposal submitted that contained the discussion and the rationale for adding this new sex crime.”

In response we were provided materials relating only to the prostitution provision: two memoranda relating to combating trafficking in persons, one by the Deputy Secretary of Defense dated Jan. 30, 2004, and one by the Secretary of Defense dated Sept 16, 2004.  In addition we received a memorandum dated April 13, 2004 from Principal Deputy Charles S. Abel to the General Counsel requesting a MCM prohibition on patronizing a prostitute, and we were referred to an internet site for Mr. Abel’s Sept. 21, 2004 prepared statement before the House Armed Service Committee.

Having reviewed the materials provided, we note that the thrust of the Secretary’s memo is to operations overseas, with commanders urged to work with “host nation law enforcement.”  Mr. Abel’s April 13 memorandum refers to combating trafficking in Bosnia-Herzegovina and Kosovo in connection with the absence of specific prohibitions on patronizing a prostitute.  In his statement on Sept. 21, Mr. Abel seems concerned with the overseas problem, including reference to the Military Extraterritorial Jurisdiction Act (although there is no indication of any intention or plan to make soliciting a prostitute a criminal offense for either contractors or any others accompanying the armed forces overseas).  The provision as drafted applies without territorial limitation.  In view of the focus in the supporting documentation, it may be worthwhile to articulate – in the discussion if not in the provision itself – that the provision applies in all places (unless, of course, that is not the intent).  It should be made clear whether the provision is intended to apply even in jurisdictions where prostitution is legal, both in the United States and abroad.

Another concern is the traditional question of whether the executive or the legislature is the proper body to establish new crimes.  This is clearly a new crime, one that has a number of legal and practical consequences that have not been discussed, and that might have been addressed had there been hearings on adopting a new punitive article under the Code.  Other than a couple of administration documents relating to trafficking in persons, there is no indication that consideration has been given to these other concerns.  In this context we wonder if there has been any consultation with the applicable congressional committees, or with the Center for Disease Control and/or the Surgeon General.
There are practical consequences of adopting the proposal that are not addressed.  Historically the services’ approach to members who patronized prostitutes was completely non-criminal.  Rather than disciplinary action, the thrust was to educate members to health concerns of such activity, and even to provide prophylaxes, particularly in foreign liberty ports.  Thus the issue was treated as a public health concern.  Servicemembers who contracted a sexually transmitted disease while on leave or liberty were strongly encouraged (more likely required) to report the condition so it could be immediately addressed medically.  Such members did not need to fear disciplinary action – or even a criminal inquiry into the source of the condition.


The proposal indicates that we have moved beyond the time when the primary harm from members soliciting prostitutes was medical harm to the individual, and recognizes that prostitution is generally considered to harm the community.  At least in those places where prostitutes may be prosecuted, we see no objection to prosecution of those who solicit a prostitute’s services.  And it is indeed a worthy goal to limit trafficking in persons. 

Nevertheless, we think the implications of the proposal are sufficiently severe and diverse to warrant further consideration and discussion.  What will be the impact of creating this new crime on the health of individual members, as well as on morale, discipline and readiness of their military units?  Is it likely that a member returning from a pass or liberty will report a troubling medical condition when to do so would raise the question of its source, and possibly result in court-martial or other disciplinary action.  There is anecdotal evidence of a unit in Korea in which the commanding general made patronizing a prostitute illegal, with the result that there was a sexually transmitted disease epidemic.  Should there be a corresponding provision that no servicemember may be prosecuted for this new crime based on any evidence obtained from or derived from having sought medical aid for a sexually transmitted disease?  Has the Committee considered an evidentiary provision that would exclude evidence of medical consultation, counseling or treatment?


In this context, we also wonder whether stateside communities that tolerated a certain level of prostitution, whether legal or not, (and whether or not it involved any trafficking), would welcome military measures that might aggravate disease control.  There is a need to balance law enforcement and disease control, and we believe there has not yet been adequate study of the question whether establishing a new criminal offense that punishes individual military members for patronizing prostitutes is the best – or perhaps even a proper – method of furthering an otherwise worthy national policy of opposing trafficking in persons.

Broader recommendations and calls for in-depth studies.  Finally, we call attention to the remarks of Chief Judge Gierke previously noted.  A copy of that talk is attached for your information.  In it Chief Judge Gierke asked a number of pointed questions about whether the military justice system is “all that it can be.”  He also made specific reference to recommendations of the 2001 Commission sponsored by NIMJ and chaired by his predecessor, Senior Judge Walter T. Cox, III.  In addition, he referenced the Army study commissioned by Major General Thomas Romig, as reported to the Code Committee at its meeting on September 22, 2004.


In our view, it is well past time for the Department to undertake the kind of “bottom up” review that the Cox Commission called for, and to seriously address the proposals and concerns put forward by that commission and by the Army study.  It is well past time for the kinds of questions asked by Chief Judge Gierke to receive formal and serious consideration by this Committee – and more appropriately by the Department, for only it, and not this Committee, is funded and staffed to do the level of review needed.  The continued viability of the military justice system depends on its credibility both with those within its jurisdiction and with the public generally.  Recent cases and incidents have not necessarily furthered those goals.  An in-depth review – and revision as needed – will. 


Thank you for this opportunity to comment.







Sincerely,







Kevin J. Barry

Enclosures:


 SEQ CHAPTER \h \r 1NIMJ Letter to Robert E. Reed, Associate Deputy General Counsel, dated August 16, 2003

Remarks of Chief Judge H.F. “Sparky” Gierke to FBA on Oct. 21, 2004

Copy:  w/ encl:  Hon. H.F. “Sparky” Gierke, Chair, Code Committee on Military Justice
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