PAGE  
5

Discussion of February 6, 2004 Revision of Annex B

(Affidavit and Agreement by Civilian Defense Counsel),

Military Commission Instruction No. 5

(Qualification of Civilian Defense Counsel)

Kevin J. Barry, Grant E. Lattin and Eugene R. Fidell


On February 6, 2004, the Department of Defense released an amended Annex B to Military Commission Instruction (“MCI”) No. 5, “Qualification of Civilian Defense Counsel.”
  Annex B is entitled “Affidavit and Agreement by Civilian Defense Counsel,” and all attorneys applying to serve as civilian defense counsel are required to enter this agreement and submit the affidavit as part of the application.  This is the second time DOD has amended Annex B, and again the result is to slightly relax the restrictions imposed on civilian defense counsel.  The original version was released on April 30, 2003, when the General Counsel of DOD issued the first eight MCIs.  The Department amended Annex B early in July 2003, within days after publishing MCIs 1-8 in the Federal Register on July 1, 2003.  At the time, DOD did not change the date that appeared on the annex.  Thus, the first two versions of Annex B confusingly showed the same April 30, 2003 date.  This new iteration of Annex B is dated February 5, 2004.


The July 2003 version responded in part to the wide criticism that the original MCIs, and particularly MCI 5 and Annex B, had generated.  That amendment “relax[ed], to some extent, the restrictions that the original version imposed on civilian defense counsel and the defense team with respect to working conditions and the ability to travel and communicate.”
  The relaxed rules, while an improvement, did not assuage the critics, and major legal organizations, including the American Bar Association
 and the National Association of Criminal Defense Lawyers (“NACDL”) called for substantial changes.  NACDL, focusing on MCI 5 and its Annexes, issued an ethics opinion arguing “that it is unethical for a criminal defense lawyer to represent a person accused before these military commissions because the conditions imposed upon defense counsel before these commissions make it impossible for counsel to provide adequate or ethical representation.”


Although DOD did not seek public comment on Annex B, it obviously took note of the criticisms and the communications it received seeking modification.  In issuing the February 2004 changes, DOD’s representative, retired Brig. Gen. Thomas L. Hemingway, the Office of Military Commissions legal advisor to the appointing authority, stated: “Comments we have received resulted in significant clarifications and modifications that greatly benefited the military commission process and are incorporated in the rules issued today. . . These suggestions were invaluable.”


One change to the rules was announced in the February 6, 2004 DOD news release, but is not included in the changes to the regulations.  MCI 5 § 3(A)2)d.ii., requires the attorney applying for membership in the pool of civilian defense counsel “to pay any actual costs associated with the processing of” a background investigation to obtain a security clearance of “secret” or higher.  The news release indicated that DOD “would waive administrative costs for processing top secret security clearances for civilian defense counsel who have been retained by an accused and whose representation in the case would require access to top secret material.”
  In a presentation to the Pentagon Chapter of the Federal Bar Association on February 26, 2004, General Hemingway clarified the matter by indicating that attorneys would still be required to pay the costs associated with obtaining a “secret” clearance, which he said were in the $200 range, but that DOD was waiving the cost of a “top secret” clearance, which he said were in the $2500 range.


The changes that were made in the February 2004 amended Annex B further the relaxation of the rules begun in the July 2003 changes.  All are in ¶ II of Annex B, the “Agreement” portion.  The most important of the changes are summarized below.
¶ II.A.
  The requirement to report any “changes” to the application, once submitted, is modified to require reporting of only “material changes.” 

¶ II.B.  The requirement not to seek any continuance or delay in the proceedings for any reason relating to professional or personal activities is modified to require the attorney to “commit sufficient time and resources” to expeditiously handle the case, although the attorney must acknowledge that the presiding officer may deny requests for delay or continuance if such would unreasonably delay the proceedings. 

¶ II.C.
  Previously the defense team was limited to the civilian defense counsel, the detailed military defense counsel, and “other personnel provided by” a proper authority.  The change allows the civilian defense counsel to seek expansion of the team, provided adequate justification is presented.  Also allowed are special requests regarding access to the accused, to “protected information,” or for entry into a confidential relationship with others to assist the defense.  Any persons approved will also be required to complete an affidavit similar to Annex B, and to obtain a security clearance.

¶ II.E.1.  The previous change to Annex B authorized the civilian defense counsel to discuss the case, as “necessary to represent my client before a military commission,” with others, including “potential witnesses” and those “with particularized knowledge that may assist in discovering relevant evidence in the case,” who apparently were in addition to the members of the defense team.  The additions to this paragraph make it clear that discussions or sharing of information may include “consulting with other legal professionals for assistance with defense tasks that I may have otherwise personally undertaken.”  However, the change also makes it clear that if such sharing includes attorney confidences, attorney work product, or any protected information, it must be limited to individuals previously approved for that relationship or information as part of the defense team.  

It thus would appear that clerical staff, paralegals, or other attorneys or legal personnel assisting the civilian defense counsel would likely all have to be pre-approved for such activity.  To the extent that such personnel typically function within the confidentiality sphere of the attorney-client relationship, it would appear that all would have to submit the affidavit noted above in ¶ II.C., and obtain a security clearance.

¶ II.E.2.  The earlier version forbade counsel from traveling from the trial situs once proceedings had begun, unless approved by proper authority. The addition stipulates that the authorities will not unreasonably restrict travel from the site during extended breaks in the proceedings.

¶ II.F.
  The change states that the prior prohibition regarding post-commission public or private statements regarding closed sessions or protected information does not apply to other members of the defense team who are authorized to receive such information, but only when the disclosure of information is related to the defense efforts on behalf of the accused during the proceedings or on review thereof.

¶ II.I.  The prior “understanding” that communications of the defense counsel with the accused “even if traditionally covered by the attorney-client privilege, may be subject to monitoring or review by government officials, using any available means, for security or intelligence purposes,” has been removed.  Left intact, however, is the understanding that “communications with an Accused are not protected if they would facilitate criminal acts or a conspiracy to commit criminal acts, or if those communications are not related to the seeking or providing of legal advice.”  Whether government monitoring may still occur, with or without notice to the attorney, is not addressed, nor is it indicated how the government would become aware that non-protected communications may have occurred during an attorney-client meeting.

Summary.  The most important of the changes are those regarding the monitoring of attorney-client communications and those that make it possible for the civilian defense counsel to expand the team by seeking approval for additional personnel.  However, the absence of any clear indication that monitoring will not take place leaves the latter issue in doubt, particularly in view of the remaining language in ¶ II.I.  The eased rules for adding defense team personnel will make it possible for these proceedings to be more in line with practice in other forums where the use of additional defense resources is standard practice.  

The changes to Annex B are not unimportant and will ease, if not entirely allay defense concerns.  However, they fall well short of the changes called for by many observers, and it will remain to be seen whether they will result in any change to the NACDL ethics opinion referred to in note 4 supra or whether they will make it any more likely that civilian attorneys will consider applying for the pool of civilian defense counsel.  At this writing (March 2004), very few civilian practitioners have applied for the pool, and only a handful have been accepted.
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