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CHAPTER FOUR: 

SECURITY DETAINEES AND THE CRIMINAL JUSTICE SYSTEM

INTRODUCTION

Prosecution of the war against terrorism in Afghanistan and elsewhere has resulted in the detention by the United States of citizens of at least 43 other countries.  Approximately 650 of these people continue to be held at military detention facilities on the U.S. naval base at Guantanamo Bay, Cuba.  At the same time U.S. law enforcement operations have led to the arrest and detention of others, including several American citizens.  At least two Americans, José Padilla and Yaser Hamdi, are being held indefinitely, without charge or trial, as “enemy combatants.”

In a few cases, these security detainees have been taken before the ordinary criminal courts to face prosecution for criminal offenses.  Federal prosecutors and courts generally have dealt effectively with the challenges posed by these prosecutions, balancing the requirements of security and justice.  Yet administration officials have suggested that the fair trial standards of U.S. federal courts are too demanding for some high profile prosecutions to proceed without endangering security.  While the law contemplates further measures to safeguard witnesses and evidence in sensitive trials to meet the needs of both security and justice, these options have not been vigorously pursued.  To the contrary, administration sources have suggested that in these cases, they may be “forced” to transfer these cases to special military commissions outside both the civil and the ordinary military justice systems.  

On a parallel track, the Bush Administration continues to refine the structure of a proposed emergency military court system now being established pursuant to a “military order” issued by President Bush in November 2001.  These special courts could try non-United States citizens currently being held without charge or trial.  At the same time, as noted, administration spokesmen have suggested that detainees now being prosecuted before the federal criminal courts may be removed from these courts’ jurisdiction — and given new trials before military commissions under procedures that would severely curtail fair trial guarantees.  

“ENEMY COMBATANTS”

The largest category of individuals in detention comprises the so-called “enemy combatants.”  These are individuals being treated not as civilians (as in INS and criminal cases), but as members of a military force, either al Qaeda or the Taliban, and as participants in an armed conflict pitting those forces against the United States.  The administration has designated these men as “unlawful combatants,” or “enemy combatants,”
 rather than as “prisoners of war,” for the express purpose of denying them the rights that combatants normally receive.  At the same time, by considering these detainees as “combatants,” the administration in effect asserts the right to detain them indefinitely and without trial.  Under international humanitarian law, combatants in armed conflict who are captured by the enemy may be held in detention until the “cessation of active hostilities.” 
   In this instance, the administration construes this term to mean the end of the “war against terrorism.” 

 One of the principal rights the administration aims at denying the detainees, by using the term “unlawful combatants,” is their right to a hearing, an entitlement specified in Article 5 of the Third Geneva Convention.  A competent tribunal could weigh, among other things, the merits of defendants’ claims that they are not combatants at all.  Individuals designated as combatants may be in some cases only people caught in the wrong place at the wrong time, or victims of parties (such as bounty hunters) improperly motivated by personal, ethnic, or political rivalries unrelated to the conflict between the United States, and al Qaeda and the Taliban.
 
While many of these “enemy combatant” detainees were taken into custody in or near the battle zone in Afghanistan, others were apprehended in Pakistan; still others came from even further away, such as six Algerian detainees arrested and transported to Guantanamo from Bosnia, after a local court had ordered their release for lack of evidence.
  The Guantanamo base is the best-known detention center for these men, but an unknown number are being held in other locations both in Afghanistan and elsewhere. 

Particularly troubling has been the government’s inclusion of U.S. citizens within the category of “enemy combatants,” while rejecting debate on the appropriateness of the term.  By unilaterally imposing the “enemy combatant” label on citizens whom it suspects of terrorist activities, the Executive Branch is attempting to bypass all criminal procedures and constitutionally mandated protections.  U.S. citizens José Padilla and Yaser Hamdi are currently being detained in the United States as alleged enemy combatants.  

These cases are unprecedented in U.S. legal history.  In these cases, the administration in effect has reserved for itself the authority to deny those so labeled, regardless of citizenship, all legal rights and remedies, whether under international human rights or humanitarian law, U.S. criminal law, the Uniform Code of Military Justice, or the U.S. Constitution.  The terminology of “unlawful” or “enemy combatants” improperly collapses the crucial distinction between, on the one hand, individuals captured while participating in an armed conflict (such as the armed conflict in Afghanistan between the United States and the Taliban government and its al Qaeda allies), and, on the other hand, those implicated in serious terrorist crimes plotted or executed outside a zone of conflict, that are properly handled within the criminal justice system.

The Courts and “Enemy Combatants”

Since September 2002, there have been a number of important developments with respect to the treatment of those labeled “enemy combatants,” affecting both U.S. citizens and non-citizens. 

Although public attention to the Guantanamo detainees has dwindled, approximately 650 people are still interned there, many for more than a year with no end in sight.  In Afghanistan there are increasing reports in the news media that U.S. interrogators are using psychological and physical coercion.  In some cases, moreover, prisoners have been transferred for interrogation to states known to use torture, such as Egypt, Jordan, Morocco, and Syria. 

Finally, some reports have indicated that the Pentagon may be preparing to begin trying captives in military commissions.  The military commissions have been designed to bypass both the U.S. criminal justice system and the military court system, which operates under the Uniform Code of Military Justice.  There are indications that the government, unhappy with developments in the prosecution of Zacarias Moussaoui — the so-called “20th hijacker” — may remove his case from the civilian courts and try him instead in a military commission.

U.S. CITIZENS WITH ALLEGED LINKS TO AL QAEDA

José Padilla

José Padilla, a Brooklyn-born U.S. citizen, was arrested on May 8, 2002, at Chicago’s O’Hare airport, on arrival from Pakistan.  Administration spokesmen said the arrest was based on information obtained from the interrogation of Abu Zubaydah, a senior al Qaeda leader in U.S. custody. 

The administration asserts that Padilla had contact with al Qaeda in Pakistan and may have been part of a plot to bomb an unspecified target in the United States.  Padilla was held for one month as a material witness, in connection with this alleged plot to create and detonate a conventional explosive containing radioactive materials in an urban area — a “dirty bomb.”  In June 2002 he was transferred to military custody based on a presidential determination that he was an “enemy combatant.”
 

Padilla’s transfer to military custody, and his designation as an “enemy combatant,” came promptly after Judge Michael Mukasey, of the United States District Court for the Southern District of New York, indicated Padilla would either have to be charged or released, thus ending his indefinite detention as a material witness.  The administration invoked the designation “enemy combatant” to limit the role of courts in assessing the basis for Padilla’s detention.  

In June 2002, Padilla’s lawyers filed a petition for habeas corpus, asserting their client’s right to meet with his legal representatives.  Although Padilla had met with his public defenders when held as a material witness, since his transfer to military custody, he has been denied access to his attorneys.  In their petition, his lawyers also challenged the factual basis to Padilla’s designation as an “enemy combatant” and urged the court to examine the facts leading to that designation.  

At issue is the power of the Executive Branch to identify an American citizen as an agent of an enemy and on that basis to strip that citizen of his or her liberty and other rights under U.S. law.  In such cases, the executive has argued that the federal courts must defer to the President’s determination as to who is an “enemy combatant.” 

On December 4, 2002, Judge Mukasey issued a 102-page opinion in the Padilla case.
  He affirmed Padilla’s right to consult with his attorneys.  Yet the government continues to resist the court’s order.  On January 9, 2003, the government filed a motion for reconsideration, insisting that allowing Padilla to talk with his lawyers could “set back his interrogation by months, if not derail the process permanently….[by interfering with] the military’s efforts to develop a relationship of trust and dependency that is essential to effective interrogation.”
 A response was filed on January 13, and oral argument was held two days later. Though no ruling has yet issued, at least one news report speculates that Judge Mukasey may be losing patience with the government’s refusal to cooperate with his order.
 

Judge Mukasey supported the government’s assertion that the law does not bar Padilla’s confinement.  At issue in this ruling is a federal statute, 18 U.S.C. § 4001(a), which provides that “No citizen shall be imprisoned or otherwise detained by the United States except pursuant to an Act of Congress.”
  

While rejecting the government’s view that this statute is not applicable to “enemy combatant” detentions, the court concluded that Senate Joint Resolution 23 (“Authorization for Use of Military Force”) signed by President Bush on September 18, 2002, provides an adequate authorizing act of Congress.  The Joint Resolution authorizes the President to “use all necessary and appropriate force against those…organizations, or persons he determines planned, authorized, committed or aided the terrorist attacks that occurred on September 11, 2001…in order to prevent any future acts of international terrorism against the United States by such…organizations or persons.”
  

It is unclear whether Congress intended this resolution to give consent to the arrest and indefinite detention of U.S. citizens, particularly citizens arrested within the United States.  This issue is likely to be addressed on appeal in the Padilla case. 

Judge Mukasey also gave broad deference to the government’s factual determinations.  He held that it was outside the court’s purview to decide “de novo whether Padilla is associated with al Qaeda and whether he should therefore be detained as an unlawful combatant.”  Rather, the court’s responsibility:

runs only to deciding two things:  (i) whether the controlling political authority – in this case the President – was in fact exercising a power vouchsafed to him by the Constitution and the laws; that determination in turn is to be made only by examining whether there is some evidence to support his conclusion that Padilla was, like the [World War II] German saboteurs in Quirin, engaged in a mission against the United States on behalf of an enemy with whom the United States is at war, and (ii) whether that evidence has not been entirely mooted by subsequent events.

This “some evidence” standard Judge Mukasey refers to is lower than “probable cause” (i.e., “more likely than not”), the normal burden in a civil lawsuit, and substantially less stringent than the “beyond a reasonable doubt” standard required in criminal cases. 

Moreover, the invocation of Quirin
 is misleading.  Quirin was a World War II case in which the Supreme Court upheld the conviction by military commission of eight German soldiers (at least one, a U.S. citizen) who landed from submarines onto shore in New York and Florida, with the intent to commit sabotage in the United States.  In Quirin, there was no factual dispute whatsoever regarding either the “combatant” status of the German defendants or their preparations to commit sabotage within the United States.  By contrast, the central issue in the Padilla case is the factual determination of his “enemy combatant” status.  Moreover, there was never a claim in the Quirin case that the defendants were not entitled to a trial, and the Quirin defendants were tried by a military commission.  Yet in the Padilla case, the government argues that it has discretion to detain Padilla indefinitely without charge.  

On February 7, 2003, at the court’s direction, Padilla’s lawyers filed a Memorandum of Law contesting the appropriateness of the “some evidence” standard.
  The Memorandum highlights the fact that “[t]here has never been a case, in nearly a century of federal jurisdiction, in which the government has asked a court to find ‘some evidence’ based on a record in which the claimant had no right to participate.” The Memorandum urged the court to employ a standard of review requiring the government to demonstrate Padilla’s “enemy combatant” status by “clear and convincing evidence,” a standard somewhere between “probable cause” and “beyond a reasonable doubt.”
 


Yasser Hamdi


Yaser Hamdi was among hundreds of men taken into U.S. custody in the course of the war in Afghanistan.  He had been turned over to U.S. forces in Afghanistan after surrendering to Northern Alliance forces headed by warlord and alleged war criminal Abdul Rashid Dostum.
  Once captured, he was transferred to the Guantanamo Naval Base.  When U.S. authorities realized that Hamdi was a U.S. citizen, born in Lousiana, he was transferred to a U.S. military base in Virginia, where he continues to be held incommunicado.  In April 2002, Hamdi was designated an “enemy combatant.”  
In May 2002, a petition for habeas corpus was filed by a public defender, acting on Hamdi’s behalf.  Federal District Court Judge Robert Doumar denied this petition on the grounds that the public defender had no standing to act on behalf of Hamdi.  A second filing was made on June 11, 2002, on behalf of  Hamdi’s father.  This time the petition succeeded, and the court ordered the government to allow the public defender to meet with the detainee in private, as requested.  


The government successfully appealed Judge Doumar’s order, and the Fourth Circuit Court of Appeals remanded the case to the District Court to reconsider whether it had jurisdiction to order a writ of habeas corpus on behalf of an “enemy combatant.”  On July 25, 2002, the government filed a motion to dismiss the habeas petition.  The administration argued that the court had very limited, if any, authority to review core military decisions, such as those involved in the apprehension and detention of “enemy combatants.”  

On August 16, 2002, Judge Doumar issued an opinion rejecting the government’s arguments.  He ordered the government to produce the underlying factual evidence supporting its determination that Hamdi was an “unlawful enemy combatant,” for the court’s in camera review.  He also required the “screening criteria utilized to determine the status of Hamdi” and details of those who had made the determination.

Judge Doumar criticized the inadequacy of a two-page affidavit — the “Mobbs declaration” — that the government submitted to him to justify the designation of Hamdi as an “enemy combatant.”  Declaring that he would not be a “rubber stamp” for the government, he ruled that the Mobbs declaration’s assertion that Hamdi was “affiliated with a Taliban military unit and received weapons training” did not suffice to justify Hamdi’s detention.  Judge Doumar questioned the conclusory statements in the Mobbs declaration.  He expressed concern that while the government asserted that Hamdi was:

“affiliated with a Taliban military unit and received weapons training”… [t]he declaration makes no effort to explain what “affiliated” means nor under what criteria this “affiliation” justified Hamdi’s classification as an enemy combatant. The declaration is silent as to what level of “affiliation” is necessary to warrant enemy combatant status….It does not say where or by whom he received weapons training or the nature and extent thereof.  Indeed, a close inspection of the declaration reveals that [it] never claims that Hamdi was fighting for the Taliban.  Without access to the screening criteria actually used by the government in its classification decision, this Court is unable to determine whether the government has paid adequate consideration to due process rights to which Hamdi is entitled under his present detention.
  

On August 19, 2002, the government appealed the decision.  On January 8, 2003, the Fourth Circuit Court of Appeals issued its judgment, vacating Judge Doumar’s decision and upholding the government’s position.
  One important aspect of the court’s decision was its strong rejection of Judge Doumar’s view that the District Court had an obligation to test the legal adequacy of the government’s unsupported two-page declaration that Hamdi was “affiliated” with the Taliban.  (By labeling Hamdi an “enemy combatant,” the government asserted that it has the authority to deny him the right as a U.S. citizen, to challenge the basis for his detention, with the assistance of counsel.  Consistent with that position, the government has resisted his lawyers’ efforts to persuade the court to look into the circumstances of his capture.)

 
In its opinion,
 the Fourth Circuit acknowledges the “Bill of Rights’ historic guarantees” and the recognition by “our forebears…that the power to detain could easily become destructive if exerted without check or control by an unrestrained executive free to imprison, dispatch, or exile any man that was obnoxious to the government, by an instant declaration that such is their will and pleasure” (internal quotes omitted).

But in practice, the court rejects the need for any meaningful review of the basis of Hamdi’s continued detention.  Indeed, the court goes even further than the administration’s own lawyers, who had conceded that in considering a habeas corpus petition on behalf of a citizen, a court was probably entitled to require the government to provide “some evidence” to support its conclusion that a detained citizen was an “enemy combatant.”
 

Under the Hamdi ruling the government only has to show that the detainee was in the zone of combat.  The Fourth Circuit holds that any U.S. citizen (and, of course, any other individual regardless of citizenship) who is “captured in a zone of active combat operations in a foreign country” loses standing to challenge the factual determinations underlying his seizure and purportedly justifying his continuing detention.  Logically, however, even if Hamdi was detained near the battlefield, that fact alone does not prove that Hamdi was a combatant, let alone whether he was an unlawful enemy combatant.  (The fact that Hamdi surrendered to General Dostum’s Northern Alliance forces, and was not captured in combat by U.S. forces, raises further questions about the facts of his case.)  While the court expresses support for the principle that “[t]he detention of United States citizens must be subject to judicial review,” its view of the scope of that review is so constricted as to be practically meaningless.

In overturning Judge Doumar’s decision, the Fourth Circuit points to what it characterizes as the “signal flaw” in the District Court’s reasoning: “We are not here dealing with a defendant who has been indicted on criminal charges in the exercise of the executive’s law enforcement powers.  We are dealing with the executive’s assertion of its power to detain under the war powers of Article II [of the Constitution].” The Fourth Circuit acknowledges that, “[a]s an American citizen, Hamdi would be entitled to the due process protections normally found in the criminal justice system, including the right to meet with counsel, if he had been charged with a crime.”  But the court insists, “Hamdi has not been charged with any crime. He is being held as an enemy combatant pursuant to the well-established laws and customs of war.” 

The court’s opinion relies in part on Ex Parte Quirin,
 in which the Supreme Court 

stated in no uncertain terms that detentions “ordered by the President in the declared exercise of his powers as Commander in Chief of the Army in time of war and of grave public danger” should not “be set aside by the courts without the clear conviction that they are in conflict with the Constitution or laws of Congress constitutionally enacted.”
 

But in citing the Quirin decision, the Circuit Court omits the word “trial.”  What the Quirin court affirmed was the “detention and trial” of the Nazi saboteurs (emphasis added).  The detainees in Quirin were given a full military trial under then-applicable law. 

In describing the facts of Quirin, the Circuit Court presents the FBI’s version of the arrests of the saboteurs, as crack police work: “All of [the saboteurs] were apprehended by FBI agents, who subsequently learned of their mission to destroy war industries and facilities in the United States.”  Yet in the Quirin case there was no factual dispute about who the saboteurs were, what they had done, and what they had been planning, all of which were conceded by the defendants themselves.  By contrast, in the Hamdi case, the right to a proceeding for the reliable determination of the facts is precisely what is at issue.

The court goes out of its way to reject the “sweeping proposition…that, with no meaningful judicial review, any American citizen alleged to be an enemy combatant could be detained indefinitely without charges or counsel on the government’s say-so.”  However it then asserts that Hamdi is not just any American citizen, but rather “an American citizen captured and detained by American allied forces in a foreign theater of war during active hostilities and determined by the United States military to have been indeed allied with enemy forces.”
 

The court’s analysis is based on the September 18, 2001 Congressional Resolution authorizing the President to use all necessary force against those he determines planned, authorized, committed or aided the September 11 attacks, or who harbored such organizations or persons.  On this basis, the court finds the President has properly exercised his constitutional war powers, as Commander in Chief, and that “these powers include the authority to detain those captured in armed struggle.”

Though the government asserts that Hamdi has confirmed his belligerent activities under interrogation, Hamdi himself has not been allowed to provide his own story directly in any legal forum, and the lawyer representing Hamdi in the proceeding has never been allowed to speak with him.
  If the government shows that Hamdi was physically in the war zone, the Fourth Circuit concluded, nothing more is required.  

Because it is undisputed that Hamdi was captured in a zone of active combat in a foreign theater of conflict, we hold that the submitted declaration is a sufficient basis upon which to conclude that the Commander in Chief has constitutionally detained Hamdi pursuant to the war powers entrusted to him by the United States Constitution.  No further factual inquiry is necessary or proper.




With an eye on the Padilla proceeding pending in New York, the Fourth Circuit does limit its reasoning in one respect:

Any broad or categorical holdings on enemy combatant designations would be especially inappropriate.  We have no occasion, for example, to address the designation as an enemy combatant of an American citizen captured on American soil or the role that counsel might play in such a proceeding.


Accordingly, the Court of Appeals stops short of expressly addressing questions as to the definition of the zone of combat operations, or the duration of the conflict.  Yet it does comment:  “The executive branch is…in the best position to appraise the status of a conflict, and the cessation of hostilities would seem no less a matter of political competence than the initiation of them.”
 


In the war against terrorism, President Bush has stated that the enemy is global,
 the entire world is the battlefield, and the war will continue until “international terrorism” has been defeated.  Using this frame of reference, if the Hamdi decision stands, there will be little room for the courts to review the basis for detentions made pursuant to this universal and near permanent state of war.  If the executive chooses to call someone an “enemy combatant,” the Fourth Circuit’s approach is that the courts should be “satisfied that the Constitution does not entitle him to a searching review of the factual determinations underlying his seizure….”


Hamdi’s lawyer has said that he will seek review of this decision by the U.S. Supreme Court.

ARRESTS AND TRIALS OF NON-CITIZENS WITHIN THE UNITED STATES

Zacarias Moussaoui 

Zacarias Moussaoui was arrested on August 16, 2001 in Minnesota.  Instructors at a flying school he attended were suspicious of him because he paid for his $8,000 flight classes in cash and expressed “unusual interest” in flying big airplanes and the fact that a plane’s doors could not be opened during flight.  He was initially held on immigration charges, and was in INS custody on September 11, 2001.  On December 11, 2001, Moussaoui was indicted in Virginia on charges of conspiracy related to the September 11 attacks.  Moussaoui acknowledges being a disciple of Osama bin Laden and a member of al Qaeda, but he denies any involvement in the September 11 plot.  He faces the death penalty, if convicted. 

Moussaoui has rejected court appointed lawyers and insisted upon representing himself.  Some observers have complained of the circus-like atmosphere created by his demeanor and his use of the U.S. court system as a platform for inflammatory political statements.  The case is being heard by District Court Judge Leonie Brinkema.  


On January 30, 2003, Judge Brinkema ordered the government to give Moussaoui’s lawyers access to alleged September 11 mastermind Ramzi bin al-Shibh.  In the Moussaoui Indictment, bin al-Shibh, a Yemeni national and senior leader of al Qaeda, is named as an unindicted co-conspirator.  In 1998 and 1999, bin al-Shibh allegedly lived in Hamburg, Germany with September 11 hijacker Mohammed Atta, and later spent time with Moussaoui in London.  He is also alleged to have sent various amounts of money to Atta and others of the hijackers, as well as approximately $14,000 to Moussaoui, shortly before Moussaoui registered for flight training in Minnesota.
  Though bin al-Shibh was still at large when the indictment was issued, he was captured in Pakistan in September 2002.  Because of the central role accorded bin al-Shibh in the prosecution’s account of the September 11 conspiracy, testimony from bin al-Shibh could be key to inculpating, or — as Moussaoui insists — exonerating Moussaoui from involvement in the plot.  Bin al-Shibh has been held in an undisclosed location since his capture.  According to press reports he has admitted to sending money to Moussaoui.  But he also reportedly told CIA interrogators “that no one trusted the unhinged Moussaoui for such an important mission [as the September 11 attacks] and that Moussaoui was never made part of the 9/11 conspiracy.”
  

As with the “enemy combatant” cases, the government maintains that making bin al-Shibh available to attorneys working with Moussaoui, let alone putting him on the witness stand, would upset the delicate dynamics of bin al-Shibh’s interrogation, and risk revealing sensitive confidential information at trial.
  
The prosecution has appealed Judge Brinkema’s Order to the Fourth Circuit Court of Appeals, and, on February 12, 2003, the court granted the prosecution’s request that the trial proceedings be stayed until the appeal is decided.
 

Recently some government officials have begun to signal that if this issue is not resolved in the government’s favor, they might remove the case from the federal court and transfer it to a military commission.  Under the rules of the proposed military commissions, Moussaoui’s rights, among other things, to cross-examine witnesses, obtain access to “secret evidence,” and to be tried in public could all be denied.  There are now strong indications that if the Fourth Circuit upholds Judge Brinkema’s Order, the government will pursue the military commission option.
 

Richard Reid 


On October 4, 2002, Richard Reid pleaded guilty in Federal District Court in Boston to all charges, including attempted murder and attempted use of a weapon of mass destruction.  Reid had been arrested on December 22, 2001, after failing to ignite an explosive hidden in his shoe on a Miami-bound flight from Paris.  In changing his previous not-guilty plea, he continued to boast of his allegiance to Osama bin Laden; and prosecutors stressed they had not entered into any agreements with Reid to induce the guilty plea.
 

On January 30, 2003, Judge William G. Young sentenced Reid to life imprisonment.  A defiant Reid “asserted his attempt to blow up a trans-Atlantic jetliner with explosives hidden in his shoes was the act of a soldier in a war against those who attack Islam.”  Judge Young responded: “You are not an enemy combatant — you are a terrorist.”  He added:

To give you that reference, to call you a soldier gives you far too much stature…. [W]e do not negotiate with terrorists. We hunt them down one by one and bring them to justice.

Judge Young concluded that “all this war talk is way out of line” in a court of law.
 

THE GUANTANAMO DETAINEES        


The first prisoners from Afghanistan arrived at the U.S. naval base at Guantanamo Bay, Cuba on January 11, 2002.  Today there are some 650 detainees being held at Guantanamo, from at least 43 countries.  Most were captured in or near battlefields in Afghanistan.  Some have come from other places, including six Algerians who were transferred from Bosnia in January 2002, after a local court there ordered their release for lack of evidence. 

In late October 2002, the United States released four of the Guantanamo detainees, three Afghans and a Pakistani, explaining that the four no longer posed a threat to U.S. security.  Though one of the men was 60 years old and two others upwards of 70 years old, the Defense Department insisted that “at the time of their detention, these enemy combatants posed a threat to U.S. security.”

Within days of the October releases, 30 new detainees were shipped to Guantanamo, bringing the total at that time to 625.  On February 7, 2003, approximately 25 additional men were brought to Guantanamo, raising the total to about 650.
  Defense Department officials continue to say that many of the detainees held in Guantanamo can expect to be held there until the end of the war against terrorism, a war that shows no signs of ending.  To date, there have been 20 suicide attempts by 16 detainees, mostly attempts to hang themselves with cloth.  According to one prison mental health expert, these cases represent “an extraordinarily high number compared to other prison populations.”
  The names of the detainees continue to be withheld, although the International Committee of the Red Cross (ICRC) has been allowed to visit detainees at Guantanamo and to communicate with families.  Lawyers representing some of the detainees held at Guantanamo have filed habeas corpus petitions, asking U.S. courts to assert jurisdiction over their cases.  At least two federal courts have ruled that they lack such jurisdiction.
  
The Rasul and Odah Cases

On December 2, 2002, the U.S. Court of Appeals for the District of Columbia heard arguments from the government and attorneys representing the families of Australian, British, and Kuwaiti detainees on Guantanamo, who were apprehended in Afghanistan or Pakistan.  The families maintain that the detainees were either innocent victims of bounty hunters or unfortunates mistakenly identified to U.S. forces as combatants.  While conceding that the U.S. government was entitled to hold battlefield detainees in Guantanamo, the detainees’ lawyers insisted that there must be some kind of adjudicative proceeding, if not in a federal court, then at least in a “competent tribunal” as provided for in article 5 of the Third Geneva Convention.
  A decision may be expected within the first half of 2003.
  

The Abassi Case

International concern about the indeterminate status of the detainees has continued to grow.  A striking example of such concern was expressed in a November 6, 2002 British Court of Appeal opinion, Abassi v. Secretary of State, a case respecting a British detainee at Guantanamo, Feroz Abassi.  Though the three-judge panel declined to grant Abassi’s mother the remedy she sought – an order to the British Foreign and Commonwealth Office to intercede on behalf of her son – the court used exceptionally blunt language to express its frustration at the “legal black hole” Abassi was in.  In its opinion, the court said:

What appears to us to be objectionable is that Mr. Abassi is subject to indefinite detention in territory over which the United States has exclusive control, with no opportunity to challenge the legitimacy of his detention before any court or tribunal….It may be that the anxiety we have expressed will be drawn to their attention.
 

INTERROGATIONS AT GUANTANAMO

There continues to be a debate about the treatment of the Guantanamo detainees. On October 9, 2002, the Pentagon removed the Guantanamo base commander, Brig. Gen. Rick Baccus.  Neither Baccus nor the military would confirm press reports that Baccus was relieved of his command for “being too nice” to those in detention.  But, according to press reports, Baccus had come under criticism for addressing the detainees with words such as “peace be with you,” and “may God be with you”; promising the prisoners they would be “treated humanely”; and authorizing placement in the camp of ICRC posters specifying certain rights that prisoners have under the Geneva Conventions.
 

Some press reports also have speculated that most of the detainees in Guantanamo constitute neither significant intelligence sources nor material danger to the United States and its allies, one reason why the interrogations were producing so little intelligence information.
  

As more information began to seep out of Guantanamo through press reports, news articles reported that “[a]t least 59 detainees – nearly 10% of the prison population at the …base – …were deemed to be of no intelligence value after repeated interrogations in Afghanistan.  All were placed on ‘recommended for repatriation’ lists well before they were transferred to Guantanamo….”  These “farmers, taxi drivers, cobblers and laborers,” a number of whom were low-level conscripts, were transferred to Guantanamo even though they did not meet the official screening criteria.  There were so many  “‘Mickey Mouse’ detainees” being ordered sent to Cuba by commanders far from the battlefield, in Kuwait or the United States, that interrogators in the field in Afghanistan became “dismayed” and began “circulating [to senior intelligence officers] lists of prisoners they believed were being improperly placed on Guantanamo.”  One officer summed up the problem:  “No one wanted to be the guy who released the 21st hijacker.”
 
ALLEGATIONS OF MISTREATMENT BY U.S. INTERROGATORS

U.S. military and intelligence services also continue to carry out interrogations outside of Guantanamo, including at the U.S. base at Bagram, Afghanistan, where, according to news sources, “[i]nterrogators…are sometimes able to use more aggressive and creative tactics in questioning detainees than their counterparts at Guantanamo Bay can employ.”
   

In recent months, there have been an increasing number of news articles describing physical and psychological mistreatment of those who are being interrogated.  If true, these reports raise serious questions about the administration’s assurances that, issues of technical legal status aside, all detainees are being treated humanely.  In December 2002, a Washington Post report described direct involvement by United States forces in abusive practices:

In contrast to the detention center at Guantanamo Bay, where military lawyers, news reporters and the Red Cross received occasional access  to monitor prisoner conditions and treatment, the CIA’s overseas interrogation facilities are off-limits to outsiders, and often even to other government agencies.  In addition to Bagram [Afghanistan] and Diego Garcia [an Indian Ocean island leased by the United States from Britain], the CIA has other secret detention centers overseas, and often uses the facilities of foreign intelligence services.  Free from the scrutiny of military lawyers steeped in the international laws of war, the CIA and its intelligence service allies have the leeway to exert physically and psychologically aggressive techniques, said national security officials and U.S. and European intelligence officers.
 

“Stress and duress” techniques reportedly described by U.S. national security officers include keeping prisoners standing or kneeling for hours in black hoods; binding them in awkward, painful positions; depriving them of sleep with 24-hour lights; subjecting them to loud noises; “softening up” by beating; throwing them blindfolded into walls; and depriving wounded prisoners of adequate pain control medicines.
  These are practices the United States has regularly condemned when carried out by other governments, particularly if they have been continued for lengthy periods of time and/or combined with other abuses.
 

Following the capture in Pakistan of alleged senior al Qaeda operations planner Khalid Shaikh Mohammed, at the end of February 2003, reporters asked White House spokesman Ari Fleischer about U.S. interrogation practices.  He insisted that U.S. interrogations have been and would continue to be “humane and to follow all international laws and accords dealing with this type of subject.” Yet other unnamed U.S. officials have told reporters that “[t]here are a lot of ways short of torturing someone to get information from a subject,” and that they “expected the Central Intelligence Agency to use every means at its disposal short of what it considers outright torture, to try to crack [Mohammed].” 
  U.S. officials told the New York Times that purportedly lawful techniques used in the past have included “depriv[ing] suspects of sleep and light, ke[eping] them in awkward physical positions for hours and us[ing] psychological intimidation or deception to confuse and disorient them.”

 One U.S. law-enforcement official reportedly explained his understanding that as long as the pain and suffering are not “severe,” it is permissible to use physical force and to cause “discomfort.”
 

The U.S. interrogation center at Bagram has come under increasing scrutiny.  Military authorities are reportedly conducting a criminal investigation into the December 2002 deaths, in Bagram, of two Afghan detainees, deaths officially reported by a military pathologist as “homicide[s],” resulting in part from “blunt force trauma.”
  


Lt. Gen. Daniel K. McNeill, the U.S. commander of the coalition forces in Afghanistan, acknowledged that prisoners at Bagram were being made to stand for long periods, though he denied accusations that prisoners had been chained to the ceiling or held in chains attached to the ceiling, and he insisted that prisoners are being properly treated in the center.

In a related development, recent news reports also suggest that a number of detainees have been “rendered” – or transported for questioning – to foreign intelligence services, in countries where torture and other mistreatment are common police practices.  One U.S. official explained to a reporter, “We don’t kick the [expletive] out of them.  We send them to other countries so they can kick the [expletive] out of them.”
  Favored destinations include Jordan, Egypt and Morocco.
  In at least one case, U.S. operatives managed the apprehension and transfer of a German citizen al Qaeda suspect to Syria (where he had been born), provoking strong protest from Germany.
   

While “U.S. officials deny that they condone torture by allies in the campaign against terrorism,”
 the Pentagon has refused either to confirm or deny that any “renderings” from Guantanamo have occurred.  On February 6, 2003, however, Newsday reported claims by Vincent Cannistraro, “former director of the CIA’s counterterrorism center,” that intelligence regarding possible links between Saddam Hussein and Islamic terrorism had been obtained “from a senior al-Qaida detainee who had been held in the U.S. base at Guantanamo, Cuba, and was ‘rendered’ to Egypt after refusing to cooperate.  ‘They promptly tore his fingernails out and he started to tell things,’ [Cannistraro] said.”

U.S. LAW PROHIBITS TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT 

Any practice of torture or other cruel, inhuman or degrading treatment or punishment by United States officials violates international human rights standards to which the United States is a party.  These include the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the Torture Convention), and the International Covenant on Civil and Political Rights.
  

The use of torture also violates U.S. law.  In 1994, Congress passed a new federal law which specifically provides for penalties including fines and up to 20 years’ imprisonment for acts of torture committed by American or other officials outside the United States.  In cases where torture results in death of the victim, the sentence is life imprisonment or execution.

“Renderings” to countries known to engage in routine torture violate article 3 of the Torture Convention, which prohibits sending an individual to another state where there are “substantial grounds for believing that he would be in danger of being subjected to torture.”
  Such transfers, and even credible threats of such transfers, made to combatants detained in an armed conflict also violate article 17 of the Third Geneva Convention, which provides that “[n]o physical or mental torture, nor any other form of coercion, may be inflicted on prisoners of war to secure from them information of any kind whatever.  Prisoners of war who refuse to answer may not be threatened, insulted, or exposed to unpleasant or disadvantageous treatment of any kind” (emphasis added).  Indeed, if committed against persons protected by the Geneva Conventions, “torture or inhuman treatment…[or] willfully causing great suffering or serious injury to body or health,” would all constitute “grave breaches” under the Geneva Conventions.
 

Even if the practices alleged in the recent press reports do not constitute “torture,” article 16 of the Torture Convention obliges states not to commit “other acts of cruel, inhuman or degrading treatment or punishment which do not amount to torture” (emphasis added).

When the U.S. Senate ratified this treaty, it construed this language as being consistent with U.S. domestic legal principles.
  This important international standard has been carefully interpreted by courts for the last 25 years.

In an important decision, Judgment Concerning the Interrogation Methods Implied [sic] by the General Security Services,
 in 1999, the Supreme Court of Israel ruled that even in the face of the “harsh reality” of continual terror unleashed against Israeli civilians, torture or cruel and inhuman treatment have no place in a democratic state, and must be prohibited.  In a rigorous examination of the physically coercive interrogation practices employed by the Israeli General Security Services (GSS), the court insisted that two general principles must at all times be respected.  These are:

First, a reasonable investigation is necessarily one free of torture, free of cruel, inhuman treatment of the subject and free of any degrading handling whatsoever….These prohibitions are ‘absolute.’ There are no exceptions to them and there is no room for balancing.  Indeed, violence directed at a suspect’s body or spirit does not constitute a reasonable investigation practice…..

Second, a reasonable investigation is likely to cause discomfort.  It may result in insufficient sleep. The conditions under which it is conducted risk being unpleasant.  Indeed, it is possible to conduct an effective investigation without resorting to violence.  Within the confines of the law, it is permitted to resort to various machinations and specific sophisticated activities which serve investigations today….In the end result, the legality of an investigation is deduced from the propriety of its purpose and from its methods.  Thus, for instance, sleep deprivation for a prolonged period, or sleep deprivation at night when this is not necessary to the investigation time wise may be deemed a use of an investigation method which surpasses the least restrictive means.

With these principles as a guide, the Israeli Supreme Court found a number of interrogation techniques to be absolutely forbidden under international and Israeli law, including:  cuffing, 
  hooding,
  loud music,
 deprivation of sleep,
 and position abuse.

The Israeli Supreme Court also emphasized that the effect of these individual treatments is enhanced when they are used together. When an interrogation position “includes all the outlined methods employed simultaneously….[t]heir combination, in and of itself gives rise to particular pain and suffering….particularly when it is employed for a prolonged period of time.”
 

In1978, the European Court of Human Rights dealt with a similar though not identical combination of interrogation methods, in that case examining the United Kingdom’s counter-terrorism efforts against the IRA.  The five methods dealt with in Ireland v. United Kingdom were:  protracted standing against the wall on the tip of one’s toes; covering the suspect’s head throughout the detention (except during the actual interrogation); exposing the suspect to powerfully loud noise for a prolonged period, and deprivation of sleep, and of food and drink.


In Ireland v. United Kingdom, the European Court of Human Rights found that the combination of these five techniques

applied…for hours at a stretch…caused, if not actual bodily injury, at least intense physical and mental suffering to the persons subjected thereto and also led to acute psychiatric disturbances during interrogation….The techniques were also degrading since they were such as to arouse in their victims feelings of fear, anguish and inferiority capable of humiliating and debasing them and possibly breaking their physical or moral resistance.  

Accordingly, the court held this conduct to be absolutely prohibited.
  

A range of factors come into play in establishing whether a victim’s “pain or suffering” is so “severe” as to constitute “torture,” as distinct from other prohibited ill-treatment under the Torture Convention.  As the European Court of Human Rights explained in 1999 in the case of Selmouni v. France, determining whether the treatment in a particular case constituted “torture” is “in the nature of things relative; it depends on all the circumstances of the case, such as the duration of the treatment, its physical or mental effects and, in some cases, the sex, age and state of health of the victim.”
 

Recent European Court of Human Rights cases have stressed the fact that:

[T]he [European Convention on Human Rights] is a living instrument which must be interpreted in the light of present-day conditions….and that certain acts which were classified in the past as ‘inhuman and degrading treatment’ as opposed to ‘torture’ could be classified differently in the future….[T]he increasingly high standard being required in the area of the protection of human rights and fundamental liberties correspondingly and inevitably requires greater firmness in assessing breaches of the fundamental values of democratic societies.

Courts that have been required to gauge the proper balance between the rights and dignity of the individual and the security of the nation have been highly sensitive to the dangers posed to civilized society by organized terrorist groups.  As Israeli Supreme Court President Aharon Barak concluded in the Judgment Concerning the Interrogation Methods Implied [sic] by the GSS:

This is the destiny of democracy, as not all means are acceptable to it, and not all practices employed by its enemies are open before it.  Although a democracy must often fight with one hand tied behind its back, it nonetheless has the upper hand.  Preserving the Rule of Law and recognition of an individual’s liberty constitutes an important component in its understanding of security.  At the end of the day, they strengthen its spirit and its strength and allow it to overcome its difficulties.
 

The United States has played a leading role in making torture a crime punishable under universal jurisdiction, beginning with the Nuremberg trials.  President Bush’s statement in his 2002 State of the Union Address, that “America will always stand firm for the non-negotiable demands of human dignity,” was consistent with this tradition of support for the highest international standards.   

Today the universal standards the United States helped establish are at risk.  When U.S. officials themselves boast that U.S. forces are using “stress and duress” interrogation techniques, this sends a message that human rights standards are flexible.   An open door to physical and psychological mistreatment of those being questioned also can have a corrosive effect on the United States’ military and police institutions, its judiciary, and the integrity of its political process.  It can devastate its claim to moral authority at home and abroad.  Equally, it can set in motion a reversal of progress in halting torture and cruel, inhuman and degrading treatment of detainees around the world.  

It is imperative now for senior U.S. officials to reaffirm the absolute prohibition of torture and other cruel, inhuman or degrading treatment everywhere.  In cases where there are allegations of improper interrogation practices by U.S. forces, including recent reports of deaths in custody, U.S. authorities must ensure prompt, thorough investigations leading to criminal prosecutions in cases where violations are discovered. 

THE MILITARY COMMISSIONS


In a November 13, 2001 Military Order, President Bush authorized the trial of suspected (non-citizen) terrorists for “violations of the laws of war and other applicable laws” in military commissions, special tribunals that would side-step due process guarantees provided in the civilian courts as well as those of the United States military court system.
  The Order set out basic principles for these tribunals and requires the Secretary of Defense to develop the norms, regulations, and procedures under which they would operate – as well as appointing the officers to sit on them.  

In issuing the order, President Bush cited his proclamation of a national emergency on September 14, 2001, as well as the war powers accorded him by Congress after the attacks.
  The special tribunals were said to be required to meet the demands of the emergency situation, although no provision was made for them to lapse at the conclusion of the emergency: 

I have determined that an extraordinary emergency exists for national defense purposes, that this emergency constitutes an urgent and compelling government interest, and that issuance of this order is necessary to meet the emergency.
 

The new military commissions have yet to be convened.  In February 2003, press reports indicated that the Defense Department was “working on final preparations for a system of military tribunals to prosecute suspected terrorists”; and that Defense Department lawyers had fought to limit their scope to war crimes. 
  At the end of February, an undated, 19-page Department of Defense draft was made available, entitled Military Commission Instruction, Subject: Crimes and Elements for Trials by Military Commission.
  The draft sets out crimes punishable under the laws and customs of war (war crimes), as well as crimes including Hijacking or Hazarding a Vessel or Aircraft, Terrorism, Murder by an Unprivileged Belligerent, Destruction of Property by an Unprivileged Belligerent, Spying, Perjury or False Testimony, and Obstruction of Justice Related to Military Commissions.  The Department of Defense was allowing an unspecified but brief period for informal comments by the public, and reportedly intending to finalize and publish the instructions for the military commissions in March. 

RECOMMENDATIONS

1. The administration should allow José Padilla and Yaser Hamdi access to legal counsel.  These two U.S. citizens are now being held in military detention as “enemy combatants.”

2. The Department of Justice should work with the federal court in the case of Zacarias Moussaoui to develop appropriate procedures for reviewing relevant evidence, consistent with national security concerns. 

3. With respect to those being held at Guantanamo, the administration has an affirmative obligation to develop and state publicly: 1) its criteria for holding such people in detention; and 2) a decision-making process and criteria for returning the detainees to their home countries.  Many of these people have been held for a year or more.  The U.S. government’s position that the detainees are “enemy combatants,” and that they may be held until the global war against terrorism is concluded, is untenable. 

4. U.S. law prohibits U.S. military and law enforcement agents from resorting to physical or psychological mistreatment of detainees, even those held outside the United States.  Senior administration officials should condemn such conduct unequivocally and make clear that violators will be punished.

The Department of Defense has commenced investigation of the December 2002 deaths of Mullah Habibullah and a man known by the single name Dilawar, two detainees held at the U.S. military base in Bagram, Afghanistan.  If the investigation concludes that actions by U.S. agents contributed to their deaths, the responsible individuals should be prosecuted.  

� The administration has used the term “unlawful combatant” to stress that the detainees are not  considered “prisoners of war.”  A basis for this claim is the supposed failure of al Qaeda and the Taliban to comply with the laws of war.  For similar reasons, and with similar intent, the government has also used the term “enemy combatant” to describe these individuals.  As used by the administration, the two terms are interchangeable. 


� Article 118 of the Convention (III) relative to the Treatment of Prisoners of War, 12 August 1949 (the Third Geneva Convention), provides that “prisoners of war shall be released and repatriated without delay after the cessation of active hostilities.”  The Third Geneva Convention is available at � HYPERLINK "http://www.icrc.org/ihl.nsf/WebCONVFULL/OpenView" ��http://www.icrc.org/ihl.nsf/WebCONVFULL/OpenView� (accessed February 10, 2003).


� See, e.g., Complaint in the case of Odah, et al., v. United States of America, et al. (D. D.C., May 1, 2002) (“The Family Members believe that the Kuwaiti Detainees were in Afghanistan or Pakistan, some before and some after September 11, 2001, as volunteers for charitable purposes to provide humanitarian aid to the people of those countries….[and] that none of the Kuwaiti Detainees is or ever has been a member or supporter of al Qaida or the Taliban, or of any terrorist organization.”).


� “Bosnia Suspects Handed to U.S.,” CNN.com, January 18, 2002, available at � HYPERLINK "http://www.cnn.com/2002/WORLD/europe/01/18/inv.bosnia.cuba/" ��http://www.cnn.com/2002/WORLD/europe/01/18/inv.bosnia.cuba/� (accessed February 10, 2003).





� The June 9, 2002 Order designating Padilla as an “enemy combatant” is available at � HYPERLINK "http://news.findlaw.com/hdocs/docs/terrorism/padillabush60902det.pdf" ��http://news.findlaw.com/hdocs/docs/terrorism/padillabush60902det.pdf� (accessed March 7, 2003).


� The entire opinion, José Padilla v. George Bush, et al., and certain other documents relating to the case, are available at � HYPERLINK "http://news.findlaw.com/legalnews/us/terrorism/cases/index.html" ��http://news.findlaw.com/legalnews/us/terrorism/cases/index.html� (accessed January 27, 2003).  Some other materials on the case, not available on the findlaw site, can be accessed through the National Institution of Military Justice website,  available at � HYPERLINK "http://www.nimj.com" ��http://www.nimj.com�.


� Benjamin Weiser, “Lawyers Renew Plea to Meet Terror Suspect in Navy Brig,” New York Times, January 14, 2003.


� At one point, Judge Mukasey reportedly exclaimed, “I gather from the papers that have been submitted…that the government has no intention of allowing that [i.e., meetings with Padilla] to happen, at least not voluntarily.”  Benjamin Weiser, “Judge Is Angered by U.S. Stance In Case of ‘Dirty Bomb’ Suspect,” New York Times, January 16, 2003.


� The text of the statute is available at � HYPERLINK "http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=18&sec=4001" ��http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=18&sec=4001�


 (accessed January 27, 2003). 


� P.L. No. 107-40, § 2(a)(2001), available at � HYPERLINK "http://jurist.law.pitt.edu/terrorism/sjres23.htm" ��http://jurist.law.pitt.edu/terrorism/sjres23.htm�


(accessed January 27, 2003).  Section 4001(a), passed in 1971 “amid mounting public pressure during the Vietnam War….represented a legislative response to the outrage over the executive interment of Japanese Americans during World War II, detentions carried out pursuant only to a presidential order.”  Stephen I. Vladeck, “A Small Problem of Precedent:  18 U.S.C. § 4001(a) and the Detention of U.S. Citizen ‘Enemy Combatants,’” 112 Yale Law Journal 961, January 2003.


� José Padilla v. George Bush, et al.


� Ex Parte Quirin, 317 U.S. 1 (1942), available at � HYPERLINK "http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=317&invol=1" ��http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=317&invol=1� (accessed February 12, 2003). Due to the rushed pace of the proceedings (less than nine weeks from landing to execution of six of the saboteurs), the Quirin case has received much criticism from commentators. It is often mentioned together with another much criticized World War II Supreme Court case, Korematsu v. United States, 323 U.S. 214 (1944), which upheld President Roosevelt’s authority to order the internment of tens of thousands of citizens and non-citizens of Japanese extraction. Korematsu is available at � HYPERLINK "http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=323&invol=214" ��http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=323&invol=214� (accessed February 12, 2003).  A good analysis of the Quirin case is Louis Fisher, “Military Tribunals:  The Quirin Precedent,” Congressional Research Service Report for Congress, RL31340, March 26, 2002, available at � HYPERLINK "http://www.au.af.mil/au/awc/awcgate/crs/rl31340.pdf" ��http://www.au.af.mil/au/awc/awcgate/crs/rl31340.pdf� (accessed February 13, 2003).


� The Memorandum of Law is available through the website of the National Institute of Military Justice, � HYPERLINK "http://www.nimj.com" ��http://www.nimj.com�  (accessed February 11, 2003).


� The Memorandum argues for the “clear and convincing” standard by analogy to the Bail Reform Act, 18 U.S.C. § 3142, which permits (in paragraph (f)) pre-trial detention of criminal defendants who may pose a danger to the community only when the government shows “that no condition or combination of conditions will reasonably assure the safety of any other person and the community…by clear and convincing evidence.”  The Bail Reform Act can be found at � HYPERLINK "http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=18&sec=3142" ��http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=18&sec=3142� (accessed February 11, 2003).  The Act was upheld by the Supreme Court in United States v. Salerno, 481 U.S. 739 (1987), available at � HYPERLINK "http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=481&page=739" ��http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=481&page=739� (accessed February 11, 2003). 


� See, e.g., Barak Dehghanpishen, John Barry and Roy Gutman, “The Death Convoy of Afghanistan,” Newsweek, August 26, 2002, describing the gruesome “death by container” inflicted by Dostum’s forces in November 2001 on hundreds of unarmed surrendered Taliban soldiers.  The soldiers were locked into sealed shipping containers and left to suffocate.  See also Michael Griffin, “A Gruesome Record,” Guardian, November 16, 2001, describing the capture of Kabul in 1992 by mujahadin forces including “Dostum’s mounted militia…who…fell upon the civilian population, leaving many dead in their wake.”
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� Hamdi, et al. v. Rumsfeld, et al. (4th Cir., January 8, 2003), available at the National Institute of Military Justice website, � HYPERLINK "http://www.nimj.com" ��http://www.nimj.com� (accessed January 27, 2003).


� This is the standard that Judge Mukasey appears to be considering in the Padilla case, as described above.


� 317 U.S. 1 (1942).


� Hamdi, et al. v. Rumsfeld, et al. (4th Cir., January 8, 2003) (quoting Ex Parte Quirin), available at the National Institute of Military Justice website, � HYPERLINK "http://www.nimj.com" ��http://www.nimj.com� (accessed January 27, 2003).  


� Ibid.


� Ibid.


� Hamdi’s lawyer, Frank Dunham, insists that “Nobody knows what his version of the facts might be.”  Nat Hentoff, “Liberty’s Court of Last Resort,” Village Voice Online, January 24, 2003, available at � HYPERLINK "http://www.villagevoice.com/issues/0305/hentoff.php" ��http://www.villagevoice.com/issues/0305/hentoff.php� (accessed January 27, 2003).
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