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HUMANITARIAN LAW ARISING FROM PROPOSED TRIALS 

BEFORE UNITED STATES MILITARY COMMISSIONS

A.
Summary:


The President of the United States has authorized trial by military commission of foreign nationals alleged to be members of al Qaeda or otherwise involved in international terrorism.  The commissions will be composed of military officers, only one of whom need be a lawyer, and are authorized to impose the death penalty.  The first trial of a prisoner at the U.S. Naval Base at Guantanamo Bay, Cuba, is expected to begin in August 2004 (part B below).  

Hundreds of prisoners have been held at Guantanamo for more than two years without charges, legal assistance, access to judges or judicial officers, trials, or hearings to determine their status under the Geneva Conventions (parts B and C).


U.S. military commission procedures violate international human rights and humanitarian law, including treaties to which the U.S. is a State Party, as well as customary international law and general principles of humanitarian law (part D), in at least the following ways:

· The commissions are not established by law (part E.1).  

· They must defer to executive officials on certain dispositive issues (part E.2).  

· They are not independent (part E.3).

· They are not impartial (part E.4).  

· They discriminate against and among foreign nationals (part E.5).

· They deny prisoners of war the right to trial before the same courts using the same procedures as would try U.S. soldiers for the same offenses (part E.6).

· Prisoners at Guantanamo are subject to prolonged pretrial detention without notice of charges, access to counsel, appearance before a judge or judicial officer, judicial recourse, judicial investigation or trial (parts E.7 and E.10).  

· Prisoners of war at Guantanamo are subject to pretrial detention far in excess of the three month limit imposed by the Geneva Convention (part E.7).  

· Prolonged pretrial detention without charge in the conditions at Guantanamo constitutes cruel, inhuman or degrading treatment (part E.8).  

· The military commission procedures authorize admission into evidence of statements taken from prisoners in these coercive conditions, even if taken under torture (part E.9).

· The procedures deny the accused timely access to legal assistance and to counsel of choice (part E.10).  

· The procedures authorize the military to monitor communications between the accused and defense counsel (Part E.11).

· The procedures do not permit the accused to defend himself in person (part E.12).

· The procedures authorize exclusion of the accused and civilian defense counsel (if any) from secret hearings (part E.13).

· The procedures authorize denial of access by the accused and defense counsel to secret documents essential to the defense (part E.14).  

· The procedures do not allow for judicial appeal (part E.15).

· The procedures do not permit recourse to a court to challenge the lawfulness of detention before, during and after trial (part E.16).

· For all these reasons, the procedures also violate minimum international standards for imposition of the death penalty (part E.17).  

· Taken as a whole, the U.S. military commission procedures deprive an accused of a fair and regular trial in accordance with generally recognized principles of judicial procedure (part E.18).

B.  
The Proposed United States Military Commission Trials


In November 2001 the President of the United States issued a Military Order authorizing trials by military commission of persons he has reason to believe have been   members of al Qaeda or involved in acts of international terrorism, or who knowingly harbor such persons.
 The commissions are authorized to try only persons who are not U.S. citizens.
 They may not, however, try all such persons, but only those for whom the President deems trial by military commission to be “in the interest of the United States.”


No U.S. legislation establishes military commissions.
 Instead, the Department of Defense has issued a series of Military Commission Orders and Instructions defining their appointment, composition, jurisdiction and procedures.
 The commissions are authorized to hear cases of war crimes, terrorism and related crimes.
 The commissions and their procedures differ markedly from courts-martial which hear cases of American soldiers charged with similar offenses.

The commissions will be composed of three to seven military officers named by an “appointing authority.”
 Only one member need be a lawyer.
  They are instructed to be impartial, to guarantee certain rights to the accused and to afford a “full and fair trial.”
  However, they have no final authority to exercise the normal judicial powers of granting interlocutory dismissal of charges or approving plea bargains; these decisions are made instead by the appointing authority, an executive officer appointed by and reporting to the Secretary of Defense.

All accused will be assigned U.S. military lawyers to defend them.
 However, the right of an accused to counsel of his choice is restricted.
  He may engage civilian counsel only at his own expense, and only counsel who are U.S. citizens, and then only if the military grants them security clearances.  Even then, civilian counsel may be denied access to secret evidence and excluded from secret hearings.
 In addition, the military reserves the right to monitor communications between the accused and his defense counsel, both civilian and military, “for security or intelligence purposes.”

The rights of the accused to be tried in his presence and to have adequate facilities for his defense are similarly limited, since he, too, may be denied access to secret evidence and excluded from secret hearings.
  

The commissions are instructed to admit all evidence with “probative value,” regardless of how it was obtained – even if by torture.

The commissions may impose severe penalties, including the death penalty.
  Their decisions are subject to review by a “review panel” appointed by the Secretary of Defense and to final approval by the President or the Secretary.
  No judicial appeal or recourse to courts of law is permitted.

While these are the general procedures for military commissions, certain modifications have been negotiated on a bilateral basis with the governments of the United Kingdom and Australia, but only in regard to accused who are citizens of those countries.

As of May 2004 approximately 600 foreign nationals from about 40 countries were in detention at the U.S. Naval Base at Guantanamo Bay, Cuba.
  Nearly all have been detained for periods of up to two and a half years without access to counsel or courts, without being charged, and without being granted prisoner of war status or provided status hearings under article 5 of the 1949 Geneva Convention on prisoners of war.
  The military claims the right to imprison them indefinitely, until the “war on terrorism” is over -- even in the event they were to be tried by a military commission and found not guilty.
  

The International Committee of the Red Cross has expressed concern about the effects of this continuing legal uncertainty on the psychological health of the prisoners,
 many of whom have attempted suicide.
  Press reports suggest that some prisoners in these coercive conditions may plead guilty in exchange for limited sentences and release once their sentence is served.

Only six prisoners to date have been designated by the President as eligible for trial by military commission.
 Civilian defense counsel were first permitted to meet with a Guantanamo prisoner in December 2003.
 Military defense counsel were first assigned to two of the six in December 2003.
 Charges against those two prisoners were first announced in February 2004,
 and a third prisoner was charged in June 2004.
  As of mid-June 2004, no military commissions have been convened and no trials have begun.  Recent press reports suggest that the first trial may begin in August 2004.

The proposed trials by military commission violate basic rights guaranteed by international human rights and humanitarian law.  Part B summarizes the legal status of prisoners at Guantanamo.  Part C identifies applicable sources of international law.  Part D specifies ways in which the proposed military commission trials would violate international law.

C.
Status Under International Law of Prisoners at Guantanamo

All prisoners at Guantanamo are foreign nationals, representing more than 40 nationalities.
 Their legal status cannot now be ascertained with certainty, because the U.S. has not publicly identified the vast majority, and refuses to conduct article 5 status hearings under the Geneva Convention,
 on the ground that the President has determined that there is “no doubt” that they are all “unlawful enemy combatants” not entitled to treatment as prisoners of war.
 Some lower U.S. courts have ruled that American courts have no jurisdiction to hear habeas corpus petitions filed on behalf of the prisoners; the question of whether they have jurisdiction is pending before the U.S. Supreme Court, which is expected to rule by late June 2004.
  

Based on available public information, prisoners at Guantanamo may fall into four categories, as follows.
  

1. Unprivileged Participants in Hostilities.  Al Qaeda combatants captured in the Afghan war may well not qualify as POW’s.
  They are nonetheless entitled either to the fair trial safeguards for “protected persons” under the Geneva Convention on civilians,
 or, if not, then to the “minimum rules of protection” of fair trial provided by Protocol I,
 or to the fair trial safeguards of international human rights law, whichever norms are more favourable, as discussed in part D.2 below.

2. Prisoners of War.  Taliban combatants captured in the Afghan war may qualify as prisoners of war.
  They are thus entitled to the fair trial safeguards of the Third Geneva Convention, including trial before the same courts with the same procedures as would be used for U.S. soldiers, as discussed in part E.6 below.

3. Alleged Criminals.  Some prisoners at Guantanamo, such as several Algerians arrested in Sarajevo in 2001, were detained outside the Afghan theater of war and accused of conspiring to commit crimes of international terrorism.
 They are neither combatants nor civilians interned in armed conflict, and must either be released or given a fair trial with international human rights safeguards.

4. Innocent Civilians.  Some prisoners at Guantanamo claim to be innocent civilians mistakenly detained in the war or captured by local forces in Afghanistan and then turned over to the Americans in return for payment of bounties.
 Unless the government proves to the contrary in an article 5 status hearing under the Geneva Convention or in a judicial proceeding, they should be repatriated and set free.

D.
Applicable Sources of International Law

Both international human rights law and international humanitarian law apply to the proposed military commission trials at Guantanamo.  Among applicable treaties to which the U.S. is a State Party are the International Covenant on Civil and Political Rights (“the Covenant”),
 the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (“the Convention Against Torture”),
 and the 1949 Geneva Conventions on prisoners of war (“GC III”)
 and on civilians (“GC IV”).
 Other principal sources are customary international law, especially as evidenced by the “fundamental guarantees” (art. 75) of the 1977 Geneva Protocol I (“Protocol I”),
 and general principles of humanitarian law, as evidenced by Common Article 3 of the 1949 Geneva Conventions.  All these sources bind the U.S. with regard to its conduct of trials at Guantanamo.

1.
Applicability of Both Human Rights and Humanitarian Law

As confirmed by the Human Rights Committee, the Covenant applies “in situations of armed conflict to which the rules of international humanitarian law are applicable.  While, in respect of certain Covenant rights, more specific rules of international humanitarian law may be specially relevant for the purposes of interpretation of Covenant rights, both spheres of law are complementary, not mutually exclusive.”
  

The International Court of Justice likewise observes that “the protection of the … Covenant … does not cease in times of war, except by operation of Article 4 … whereby certain provisions may be derogated from in a time of national emergency.” 
  The U.S. has never purported to derogate from its Covenant obligations.

Likewise the Convention Against Torture applies in wartime: “No exceptional circumstances whatsoever, whether a state of war or a threat of war, … or any other public emergency, may be invoked as a justification of torture.”
 

The principle that human rights and humanitarian law are “complementary, not mutually exclusive,” is not limited to the Covenant, but applies to human rights law generally.
  The contrary claim of the current U.S. Administration – that rights in war are governed exclusively by international humanitarian law
 -- finds no support in the text of the international instruments or in international jurisprudence.  

The principle of complementary protection applies specifically at Guantanamo.  The United Nations High Commissioner for Human Rights has stated that all prisoners at Guantanamo “are entitled to the protection of international human rights law and humanitarian law, in particular the relevant provisions of the [Covenant] and the Geneva Conventions of 1949. … Any possible trials should be governed by the principles of fair trial, including the presumption of innocence, provided for in the [Covenant] and the Third Geneva Convention.”

2.
The “Most Favourable Protection” Standard

The complementary nature of international human rights and humanitarian law is especially clear in regard to fair trial rights of persons detained in connection with armed conflict.  Not only does international humanitarian law explicitly incorporate human rights standards for fair trials, it directs the application of whichever norms afford the higher standard of protection.   

Articles 72-79 of Protocol I provide rules “additional to” the rules on humanitarian protection of civilians,
 “as well as to other applicable rules of international law relating to the protection of fundamental human rights during international armed conflict.”  (Art. 72.)  The ICRC Commentary specifies that these “other applicable rules” include Covenant norms (and other human rights treaties where applicable).
  

Among the additional rules in this chapter of Protocol I, article 75 provides “fundamental guarantees” for trial of prisoners, such as unprotected participants in hostilities, who may not qualify for more favorable treatment under the Geneva Conventions.
  In addition to specific procedural guarantees, article 75.7(a) provides that trials of such prisoners for war crimes or crimes against humanity should be “in accordance with the applicable rules of international law.”  This broad language aims to avoid “questionable trials.”
 Especially in view of the express reference to “fundamental human rights” within the “field of application” (art. 72) of this chapter, the fair trial norms of the Covenant and Convention Against Torture must be considered among the “applicable rules of international law.”

Recognition of human rights treaty standards is reinforced by article 75.8, which provides that article 75 may not be construed to limit “any other more favourable provision granting greater protection, under any applicable rules of international law.”  This includes greater protection resulting from “another Convention [e.g., the Covenant and the Convention Against Torture] or from customary law.”
     

This principle of the “most favourable protection” applies as well where there is doubt about whether a prisoner qualifies as a prisoner of war, and hence benefits from the fair trial guarantees for POWs, or does not so qualify, in which case he is still entitled to the fair trial rights of protected persons under GC IV and at minimum to the “fundamental guarantees” of article 75. “In case of doubt, the defendant can always invoke the most favourable provision.”
  

In short, whatever their status, prisoners tried for war crimes or crimes against humanity are entitled to the most favourable protection afforded by applicable international humanitarian or human rights law, be it the Geneva Conventions, Protocol I or the Covenant and Convention Against Torture.  In any event the non-derogable standards of article 75 set “minimum rules of protection.”
 

3.
Human Rights Treaties

Two human rights treaties are principally relevant to U.S. military commission trials: the Civil and Political Covenant and the Convention Against Torture.

The Covenant guarantees the rights to judicial review of the lawfulness of detentions (art. 9.4), treatment of prisoners with humanity and respect for their inherent dignity (art. 10.1), and a catalogue of fair trial safeguards for “everyone” charged with a criminal offense (art. 14).  

Among pertinent article 14 guarantees are the rights to a fair hearing before an independent and impartial tribunal established by law and to equality before the courts (art. 14.1); the presumption of innocence (art. 14.2); and the following “minimum guarantees” (art. 14.3): prompt notice of the charge, adequate time and facilities to prepare a defense and to communicate with counsel of choice, trial without undue delay, trial in the presence of the defendant, defense in person or by assistance of counsel, legal assistance where required by the interests of justice, the right to examine or have examined and to compel attendance of witnesses, free assistance of an interpreter where needed, and the right not to be compelled to testify against oneself or to confess guilt.  In addition, everyone convicted of a crime has the right to review of the conviction and sentence “by a higher tribunal according to law.”  Art. 14.5.

The U.S. made no reservation to article 14.
 Although article 4 permits derogations from certain rights in national emergencies, the U.S. has made no derogation. In any event, Covenant fair trial norms are non-derogable.  As the Human Rights Committee explains, derogations may not violate “humanitarian law or peremptory norms of international law, for instance … by deviating from fundamental principles of fair trial, …”
  There are several reasons for this.  First, other explicitly non-derogable rights “must be secured by procedural guarantees, including, often, judicial guarantees.”
  Second, “certain elements of the right to a fair trial are explicitly guaranteed under international humanitarian law during armed conflict, … ”
  Third, “the principles of legality and the rule of law require that fundamental requirements of fair trial must be respected … .  Only a court of law may try and convict a person for a criminal offense.”
 And fourth, in death penalty cases, article 6 of the Covenant, which is non-derogable, incorporates article 14 fair trial standards by reference.

Not only article 14 but also the right to judicial recourse under article 9.4 is non-derogable.  The Committee explains, “In order to protect non-derogable rights, the right to take proceedings before a court to enable the court to decide without delay on the lawfulness of detention, must not be diminished …”

The Convention Against Torture requires States Parties to ensure “that any statement which is established to have been made as a result of torture shall not be invoked as evidence” against an accused.
  Although the U.S. attached reservations and understandings to its ratification of the Convention, none relate to this exclusionary rule.

4. 
Geneva Conventions III and IV

The U.S. is a State Party to Geneva Conventions III (prisoners of war) and IV (civilians).
  Under GC III, prisoners of war tried for crimes are guaranteed a series of fair trial rights, including most of those set forth in Covenant article 14.
  In addition, GC III guarantees POW’s the right to be tried only by the same courts, under the same procedures, as in cases against military personnel of the detaining power.  Art. 102.  Since U.S. military personnel are tried by courts-martial subject to civilian judicial review,
 this requirement of equal treatment would, by itself, bar any trial by military commission of prisoners of war at Guantanamo.

Fair trial guarantees are considered so essential that “wilfully depriving a prisoner of war of the rights of a fair and regular trial prescribed in this Convention” is deemed a “grave breach” subject to criminal punishment.
  

GC IV guarantees similar fair trial protections to “protected persons,” who may be sentenced only by “competent courts” after a “regular trial.”
 Again, willful deprivation is deemed a “grave breach.”
 

“Protected persons” under GC IV include all those “in the hands of a Party to the conflict” who are not prisoners of war or wounded or sick.
  This includes individuals, such as al Qaeda detainees captured in Afghanistan, who may be “definitely suspected of or engaged in activities hostile to the security of the State.”
 But even if al Qaeda detainees were not “protected persons” under GC IV, they would be entitled to the even more protective fair trial guarantees of article 75 of Protocol I.
 

5.
Customary International Law

The “fundamental guarantees” of article 75 of Protocol I, adopted in 1977, are more protective of fair trials than the 1949 Geneva Conventions, and largely parallel the safeguards of Covenant article 14.

Although the U.S. has not ratified Protocol I, the fundamental guarantees of article 75 nonetheless bind the U.S. as customary international law.  More than 160 States have joined Protocol I.
  The U.S. signed but did not ratify Protocol I.  However, its stated reasons for not ratifying did not include objections to the fair trial guarantees of article 75.
  On the contrary, U.S. government legal experts and military manuals have identified article 75 as among those provisions of Protocol I that reflect customary international law.
  Article 75 is consistent with the fair trial standards of widely ratified treaties on both human rights (e.g., Covenant art. 14) and humanitarian law (GC III and IV).  Leading commentators agree that it reflects customary international law.

6.
General Principles of Humanitarian Law

By its terms Common Article 3 of the 1949 Geneva Conventions applies only in conflicts of a non-international character.  However, the International Court of Justice long ago ruled that there is “no doubt” that its norms “also constitute a minimum yardstick” and “minimum rules” applicable in international armed conflicts, as “elementary considerations of humanity” which reflect “general principles of humanitarian law.”

Those minimum rules include a prohibition on passing sentences and carrying out executions “without previous judgment pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples.”
 In view of the inclusion of fundamental fair trial guarantees in widely ratified human rights and humanitarian law treaties, these “indispensable” judicial  guarantees of Common Article 3 should be understood to include the fair trial safeguards of the Covenant and the “fundamental guarantees” for fair trials of Protocol I.

7. 
Territorial Scope of Application

Both international human rights and humanitarian law apply to trials in Guantanamo, which is occupied by the U.S. under a century-old lease from Cuba which grants the U.S. “complete jurisdiction and control” for as long as the U.S. chooses to remain.
  

The Covenant therefore applies.  As the Human Rights Committee recently reaffirmed, States Parties are bound to respect and ensure Covenant rights “to all persons subject to their jurisdiction” and “to anyone within the power or effective control of that State Party, even if not situated within the territory of the State Party.”
 This is consistent with the Committee’s longstanding jurisprudence, first articulated a decade before the U.S. ratified the Covenant.
 The contrary claim lately made by the U.S., 
 which made no reservation on this point when it ratified, is at odds not only with the object and purpose of the Covenant, but also with the consistent case law of other human rights bodies on the territorial application of international human rights instruments.
   


Similarly the Geneva Conventions and customary international humanitarian law govern U.S. conduct in a territory like Guantanamo over which the U.S. exercises exclusive jurisdiction and effective control.


Finally, the U.S. is responsible under customary international law for the conduct of its organs, including those which carry out judicial functions, and of all persons who in fact act under its direction and control, wherever they may act.
  U.S. obligations to comply with international law thus apply wherever it may choose to convene military commission trials.

8. 
Summary

The fundamental guarantees of article 75 of Protocol I, or the comparable provisions of Geneva Conventions III and IV (whichever norms are more favourable in a given case), apply to trials of prisoners at Guantanamo, except where even more favourable fair trial safeguards are provided by the Covenant.  This conclusion follows equally from treaty law, customary law, and general principles of humanitarian law.  

The next part demonstrates that the establishment, appointment, composition and procedures of the proposed U.S. military commissions at Guantanamo violate these international norms. 

E.
Violations of International Human Rights and Humanitarian Law

The proposed U.S. military commission trials violate basic fair trial standards of international human rights and humanitarian law in numerous respects.  The following is a non-exhaustive list:

1.
U.S. Military Commissions Are Not “Established By Law.”


Article 14.1 of the Covenant requires that every tribunal hearing criminal (or civil) cases must be “established by law.”  Interpreting an identical phrase of the European Convention on Human Rights, the European Court of Human Rights has recognized that the central purpose of the “established by law” requirement is to guard against excessive executive discretion by requiring that the establishment of any tribunal be by means of a law duly promulgated by the legislative body:

According to the case-law, the object of the term “established by law” in Article 6 of the Convention is to ensure “that the judicial organization in a democratic society [does] not depend on the discretion of the Executive, but that it [is] regulated by law emanating from Parliament” . . ..

The legislation establishing a tribunal must be comprehensive in scope.  While the legislature need not “regulate each and every detail” of the tribunal, it must set forth “the matters coming within the jurisdiction of [the] certain category of courts,” and “establish[] at least the organizational framework for the judicial organization.”

Consistent with the European case law, the Human Rights Committee directs States Parties, in reporting on their compliance with Article 14, to “specify the relevant constitutional and legislative texts which provide for the establishment of the courts ....”
  This obligation applies not only with respect to ordinary national courts, but equally with regard to any military or other special courts that might be established.
 

The President’s Military Order violates this Article 14.1 requirement that all tribunals be “established by law.”  No statute duly enacted by the U.S. Congress establishes military commissions.  

The President’s Military Order references as the basis of its authority three acts of Congress:  the authorization for use of military force following the attacks of September 11, 2001,
 and sections 821 and 836 of title 10 of the U.S. Code.
  None provides the necessary basis for military commissions to be “established by law.”  The use of force resolution makes no mention whatsoever of military commissions.  Section 821 is merely negative, providing that the jurisdiction of courts-martial does not deprive military commissions of jurisdiction over offenders or offenses that they, “by statute or by the law of war,” may otherwise have.
  And section 836, rather than establishing requirements for the appointment, composition, jurisdiction or procedure of military commissions, instead delegates to the President virtually complete discretion to define procedures for military commissions, bounded only by his determination of what is “practicable.”

Nor does any other U.S. statute “establish by law” the military commissions envisioned in the President’s Military Order.  Statutes do provide that two particular offenses – aiding the enemy and spying – may be tried by “court martial or military commission.”
 These statutes fall far short of “establishing by law” the military commissions contemplated by the President’s Military Order for trial of some 26  specified principal offenses, plus others unspecified.
  

Even as to the offenses of aiding the enemy and spying, these statutes are insufficient.  At most, they confer limited jurisdiction on military tribunals that have yet to be “established by law.”
  But no statute purports to establish such commissions.  None defines their appointment or composition.  And with limited exceptions,
 none establishes their procedures.  Hence, no statute meets the minimum international law requirement of “establish[ing] at least the organizational framework for the judicial organization.”
 

The U.S. military commissions accordingly are not established by law and hence lack competence under international law to try any offense.

2. 
The Final Decision of Dispositive Matters by An Executive Official 
Violates the Right to be Tried by a Tribunal.

Article 14.1 of the Covenant requires that criminal cases be tried by a competent “tribunal.”  Yet the U.S. procedures do not give the military commissions – or any  judicial body -- final say on certain important dispositions of cases, which are decided instead by an executive official.

Prior to or during the “trial,” the commission’s presiding officer is required to “certify all interlocutory questions, the disposition of which would effect a termination of proceedings with respect to a charge, for decision by the Appointing Authority.”
 In other words, the “tribunal” lacks the normal judicial power to determine that a charge pending before it should be dismissed.  That power rests instead in the hands of an executive official, appointed and subject to replacement at will by the Secretary of Defense.
  

Likewise, a plea agreement between the defense and prosecution is subject to approval, not by the commission, but by the Appointing Authority.  Once he approves it, the commission is “bound to adjudge findings and a sentence pursuant to that plea agreement.”
  The commission lacks the normal judicial power, for example, to ascertain whether the plea was “voluntary and informed.”
 In such cases it is not the commission but an executive official who in reality assesses guilt and approves punishment.

On interlocutory dismissals and plea bargains, then, the accused is deprived of his right to be tried by a tribunal.  As the European Court of Human Rights has repeatedly held, “the power to give a binding decision which may not be altered by a non-judicial authority is inherent in the very notion of ‘tribunal’.”
  

3.
U.S. Military Commissions Are Not Independent.

Article 14.1 of the Covenant, incorporated by reference in articles 75.7(a) and 75.8 of Protocol I, guarantees an accused the right to be tried by an “independent and impartial” tribunal.  This is “an absolute right that may suffer no exception.”
  

The United Nations Special Rapporteur on the Independence of Judges and Lawyers considers judicial independence and impartiality to be “general principles of law recognized by civilized nations” as well as customary international law.
 Violations of these fundamental norms thus also transgress the Common Article 3 ban on sentences by courts which do not afford “all the judicial guarantees which are recognized as indispensable by civilized peoples.”
 

 “Independence” refers to the freedom of the members of the tribunal from external interference with their judicial functions, and to the “objectively justified” appearance of such independence.
 “Impartiality” refers to the absence of subjective bias on the part of the members of the tribunal, and to the objectively justified appearance of the absence of bias.
 The two concepts are “closely linked” and often treated together by international courts in reviewing the independence and impartiality of military tribunals.

In assessing independence and impartiality the Human Rights Committee looks “in particular … to the manner in which judges are appointed, the qualifications for appointment, and the duration of their terms of office; the condition[s] governing promotion, transfer and cessation of their functions and the actual independence of the judiciary from the executive branch …”

By any of these measures, the lack of independence of the U.S. military commissions is patent. Requiring an executive officer rather than the commissions to approve interlocutory dismissals of charges and plea bargains not only deprives the commissions of their character as “tribunals” as noted above, but also illustrates their lack of independence.
 Where the disposition of a case is made not by a judicial officer but by an executive officer, a tribunal lacks judicial independence.

The commissions’ lack of independence is further reflected in the fact that many other powers normally exercised by tribunals or presiding judges are left instead to the broad discretion of the Appointing Authority, who is an executive officer,
 and reports to the Secretary of Defense.
  The Secretary exercises powers “through, or with the aid” of the Appointing Authority, whose post is within the Department of Defense.
    

The powers of the Appointing Authority may be grouped in four categories:

Commission Members and Staff:  The Authority selects, appoints, removes for cause, fills vacancies, determines the number of members and selects the presiding officers of commissions;
 and assigns their administrative personnel.
  The only criteria provided for selection are that commission members must be U.S. military officers and “competent to perform the duties involved,”
 and at least one must be a U.S. military lawyer.
  

The “manner of appointment” of commission members is an important indication of their lack of independence.
 The lack of criteria and transparency in their selection process raises troublesome questions of potential, unseen interference in the independence of the commissions.  Nothing precludes the Appointing Authority from selecting members with a view to favoring the prosecution over the defense, or provides any means by which the defense might be made aware of any such “hand picking” of the “judges.”  This risk is aggravated by the entirely ad hoc nature of the appointments.  A military officer may be appointed to sit on one commission, and then never be appointed to another, or the officer may be appointed repeatedly.  The Appointing Authority’s discretion to control the composition of commissions is wide and unchecked.

Trial Procedures:  The Authority is empowered to decide many questions of trial procedure normally ruled on by courts, including all interlocutory questions the presiding officer may choose to refer.
 In addition, he or she may close the proceedings to the public and may even exclude the accused and his civilian defense counsel.
 Even when proceedings are open, the Authority decides at his “discretion” on the attendance of the public and press, and also decides on public release of transcripts “at the appropriate time.”
  The Authority directs the time and place of each commission session;
  conducts an “administrative review” of the record of trial and may return the case for further proceedings if necessary;
 approves or disapproves any communications by prosecutors, military and civilian defense counsel “and associated personnel” to the news media “regarding cases and other matters related to military commissions”;
 and may limit the time between the trial on the merits and the sentencing hearing.
  Exercise of these normally judicial powers by an executive officer constitutes direct interference with the independence of the commissions. 

Decisions on Charges and Dispositions: The Authority acts, on the one hand, as chief prosecutor, by approving and referring all charges to commissions.
 On the other hand, as noted above, he or she is directed to perform judicial functions by deciding all interlocutory questions whose disposition would terminate the proceedings on any charge.
 Likewise the Appointing Authority intrudes on judicial independence by approving and effectively directing the commission to accept and follow any plea agreements.

Regulation of the Defense:  The Authority also has strong powers that may limit or chill the defense.  Most significantly, the Authority may revoke the right of an attorney to appear before any military commission,
 bar permanently any individual from commissions, and otherwise impose sanctions for violations of military commission instructions and rules.
 When an accused selects a particular military defense counsel, but requests that his initially assigned military counsel continue, the Authority decides whether to grant the request.
 The Authority also assigns interpreters to the defense “as necessary”;
 approves requests for additional members of the “defense team”;
 approves requests for exceptions from restrictions on travel and communications by civilian defense counsel, including requests for travel away from Guantanamo after proceedings begin;
 may impose “reasonable restriction on the time and duration of contact” between civilian defense counsel and the accused;
 and may direct the chief military defense counsel to carry out such defense-related functions as the Appointing Authority may choose.
 

In addition, the Appointing Authority may issue further regulations for the conduct of commission proceedings.

The lodging of such extensive powers, many ordinarily exercised by courts – including the final say on judgments -- in a single executive officer violates judicial independence and impartiality.  Even though the comparable powers of British army court-martial “convening officers” were less sweeping, discretionary and judicial in character,
 the European Court of Human Rights ruled that they objectively justified doubt as to the independence and impartiality of British courts-martial.
 Yet the U.S. Appointing Authority has even greater power to interfere with the judicial independence of military commissions.

In addition, all members of the military commissions are serving military officers,
 a factor justifying doubt as to their independence.
 They are subject to military performance evaluations,
 a further reason to doubt their independence.
  Most have career aspirations within the military,
 yet another factor objectively justifying doubt.
  

These pervasive structural defects are aggravated by the public statements by the Commander in Chief (the President) characterizing the prisoners at Guantanamo as “bad men,”
 and by the Secretary of Defense that “the people in U.S. custody are … enemy combatants and terrorists who are being detained for acts of war against our country.”
  To counter these widely publicized statements would require strong structural guarantees of independence.
  Yet the commissions are burdened by the opposite: strong structural interferences with their independence.


In addition, the executive establishment of military commissions to try offenses that could otherwise be heard by civil courts with full guarantees violates the widely accepted principle of judicial independence that, “Everyone shall have the right to be tried by ordinary courts or tribunals using established legal procedures. Tribunals that do not use the duly established procedures of the legal process shall not be created to displace the jurisdiction belonging to the ordinary courts or judicial tribunals.”

For all of these reasons, doubts about the independence of the military commissions are objectively justified.  The commissions fail to meet minimum international standards of judicial independence.
 For this additional reason, they lack competence under international law to try any offense.

4.
U.S. Military Commissions Are Not Impartial.

The commissions are instructed to act “impartially.”
 This formal undertaking, however, does not suffice to assure impartiality in fact or in appearance.
 Doubts about their impartiality are “objectively justified” by the same factors that negate their appearance of independence.  

In addition, their impartiality is open to doubt because they empower members of one armed force to sit in judgment on their presumed enemies.  In Ocalan v. Turkey the European Court of Human Rights found that even a single military judge on a three-judge tribunal, even for only a portion of the proceedings, tainted its impartiality (and independence).
  Among other factors, doubts were objectively justified by “the exceptional nature of the trial itself concerning a high-profile accused who had been engaged in a lengthy armed conflict with the Turkish military authorities …”

The impartiality of U.S. military commissions in judging their presumed adversaries, like that of the Peruvian anti-terrorism courts condemned by the Human Rights Committee, is in doubt because they consist of “serving members of the armed forces.”  This violates the “cardinal aspect of a fair trial … that the tribunal must be, and be seen to be, independent and impartial.”
 U.S. military commissions accordingly lack competence under international law to try any offense.

5. 
U.S. Military Commissions Impermissibly Discriminate Against And 
Among Non-U.S. Nationals.


(a)  Discrimination Against Non-U.S. Nationals
The President’s Military Order authorizes trial by military commission of members of al Qaeda and other alleged international terrorists only if they are non-citizens of the U.S.
  

Thus, if a foreign national and an American both join al Qaeda, and both commit the same terrorist bombing, the foreign national can be tried by military commission, but the American cannot.  The American would be entitled to trial either by a civil court with full judicial guarantees,
 or by court-martial presided over by a certified military judge,
 and subject to judicial review by independent civil courts of appeal, including the U.S. Supreme Court.

This discrimination contravenes both international human rights and humanitarian law.  Covenant article 2.1 requires States Parties to recognize Covenant rights “without distinction of any kind.”  Article 26 adds, “All person are equal before the law and are entitled without any discrimination to the equal protection of the law.” Although a few Covenant rights may be denied to non-citizens,
 “[t]he general rule is that each one of the rights of the Covenant must be guaranteed without discrimination between citizens and aliens.”
 Geneva Conventions III and IV, as well as Protocol I, are in accord.

Not all differences in treatment are discriminatory.  Distinctions may be upheld “if the criteria for such differentiation are reasonable and objective and if the aim is to achieve a purpose which is legitimate under the Covenant.”

The President’s Military Order, however, articulates no justification, let alone a “reasonable and objective” basis, to discriminate against foreign nationals.  It justifies trial by military commission in order to “protect the United States and its citizens, and for the effective conduct of military operations and prevention of terrorist attacks,” and because of the “danger to the safety of the United States and the nature of international terrorism.”
  But it makes no effort to explain why these rationale apply to foreign but not to American international terrorists, and none is apparent.  On the contrary, where the subject matter jurisdiction of special courts for alleged terrorists “is not based on objective criteria but on the nationality of the suspected terrorists,” the result is “discrimination based on nationality.”
  

In failing to articulate a “reasonable and objective” basis for relegating certain accused to a separate and inferior trial system, the President’s Military Order is similar to the Irish special court legislation found by the Human Rights Committee to violate Covenant article 26 rights to equality before the law and to equal protection of the law.
 Like the President’s Military Order here, which gives him unfettered discretion to refer certain cases to military commissions,
 the Irish law authorized referral of certain cases to special courts in the “unfettered discretion” of prosecutors.
 In addition, like the Order here, which requires no explanation of why cases are referred to trial by military commission, the Irish law allowed prosecutors to refer cases to special courts with no explanation of why ordinary courts were “inadequate” for some cases but not others.
  

Trials before civil courts with full judicial safeguards are not among those few Covenant rights afforded only to citizens.  Under article 14.1, “All persons shall be equal before the courts and tribunals.”  The minimum guarantees of article 14.3 must be provided “in full equality.”  The Human Rights Committee elaborates:  “Aliens shall be equal before the courts and tribunals, ….  Aliens are entitled to equal protection by the law.  There shall be no discrimination between aliens and citizens in the application of these rights.”

While the general right to equality is not expressly listed among those Covenant rights which are non-derogable,
 the U.S. has not derogated from the Covenant.  Even if it had, derogations may not be “inconsistent with … other obligations under international law, …”
 As the Human Rights Committee notes, this includes “particularly the rules of international humanitarian law.”

Far from justifying discrimination in trials of non-citizens, international humanitarian law guarantees equal or better treatment of foreign citizens.  Geneva Convention III grants foreign prisoners of war the right to trial before the “same courts” using the “same procedures” as apply to soldiers of the Detaining Power.
 Geneva Convention IV grants fair trial rights to civilians,
only if they are “not nationals” of the Detaining Power.
 And Protocol I provides “fundamental guarantees” for persons not already protected by GC III or IV, “without any adverse distinction” based upon, among other grounds, “other status, or on any other similar criteria.”
 The prohibition of discrimination based on “other status” includes discrimination based on nationality.

In brief, the U.S. relegation of foreign citizens to trial by military commission, while American citizens accused of the same crimes are entitled to trial by civil courts or (if members of the military) by courts-martial with greater fair trial protections, constitutes discrimination contrary to international human rights and humanitarian law.  

(b)
Discrimination Among Non-U.S. Nationals

U.S. military commission procedures also discriminate among foreign citizens of different nationalities.  After the British Prime Minister reportedly pressed the matter with the U.S. President, the British Attorney General announced in July 2003 that the Americans had agreed to a series of concessions for the trials of two British citizens who are among the first six prisoners designated as eligible for trial by military commission.  Unlike citizens of other nations, British citizens will not face the death penalty and will be able to “choose their own U.S. civilian lawyers, use British lawyers as consultants and speak confidentially with their attorneys.  More contacts with their families and immediate visits by British officials were also promised, as were public trials, ….”

Similar concessions for Australian prisoners were announced in November 2003.

U.S. officials contend that these concessions were based on a case-by-case analysis of the evidence and security issues involving the British and Australian prisoners.
  Yet they were announced only after significant, prolonged, high-level diplomatic pressure from two of America’s closest allies.  No other nation’s prisoners have been offered comparable concessions.

Discrimination in favor of foreign nationals of some countries and against foreign nationals of other countries denies equal protection of the laws in violation of article 26 of the Covenant,
 and hence articles 75.7 and 75.8 of Protocol I as well.

The U.S. military commissions, then, discriminate both against and among foreign nationals.  Both forms of discrimination violate international human rights and humanitarian law.

6. U.S. Commissions Do Not Prosecute Prisoners of War Before the Same Courts Using the Same Procedures as Would Be Used to Prosecute U.S. Soldiers for Such Crimes.

Prisoners at Guantanamo who were members of the Taliban armed forces (as opposed to members of al Qaeda or civilians) likely qualify as prisoners of war eligible for the protections of the Third Geneva Convention.
  The Third Convention (art. 102) grants POW’s the right to be tried by the “same courts” using the “same procedures” as would be used against members of the armed forces of the detaining power.  Yet U.S. soldiers accused of similar offenses are tried by courts-martial, presided over by certified military judges and subject to review by civil courts.
  Independently of the discrimination against all foreign nationals, trials by military commission violate the GC III rights of those who qualify as POW’s.

7. Prolonged Pretrial Detention Without Charge Violates the Rights to Prompt Notice, Appearance Before a Judge, Judicial Recourse, Judicial Investigation and Trial, and to Limited Pretrial Detention of Prisoners of War.

Prisoners were held at Guantanamo for over two years before the first criminal charges were filed in two cases in February 2004.
 As of mid-June 2004, prisoners have been held for over two and a half years since their initial capture, without any trials having begun.  The first trial is now reportedly expected to begin in August 2004.
  This prolonged detention without notice of charge, appearance before a judge, judicial recourse or trial violates international human rights and humanitarian law.

The Covenant requires promptness at all procedural stages leading to criminal convictions.  Persons arrested must be informed “promptly” of any charges (arts. 9.2 and 14.3(a)).  They must be brought “promptly” before a judge or judicial officer (art. 9.3).  Everyone deprived of liberty – not only those arrested on criminal charges -- is entitled to bring proceedings before a court, so that the court may decide “without delay” on the lawfulness of the detention (art. 9.4).  Everyone charged with crimes is entitled to trial “within a reasonable time” (art. 9.3) and “without undue delay” (art. 14.3(c)).

The Geneva Conventions also require prompt processing.  In the case of prisoners of war, judicial investigations must be conducted “as rapidly as circumstances permit” and the trial “as soon as possible.”  Pretrial confinement of POW’s cannot lawfully exceed three months.
  Likewise civilians and protected persons must be “promptly informed” of the charges and brought to trial “as rapidly as possible.”
  Similarly the “fundamental guarantees” of Protocol I require that the accused be “informed without delay” of the particulars of charges,
 and incorporate the other Covenant temporal guarantees set forth above.

The Human Rights Committee interprets these temporal guarantees strictly:

Charges:  The right to be informed “promptly” of the charges arises during an investigation as soon as a court or prosecutor “decides to take procedural steps against a person suspected of a crime or publicly names him as such.”
  The Committee has found violations of article 9.2 where the accused was not informed at the time of arrest,
 or when the accused was held for ten days before being informed.
  

In contrast, defendants before U.S. military commission are not entitled to be notified of the charges “promptly,” but only “sufficiently in advance of trial to prepare a defense.”
 As noted above, only three Guantanamo prisoners have been notified of charges.  The first two were not notified until February 2004, and charges against the third were not brought until June 2004.  

Judge:  Delays in bringing an arrested person before a judge or judicial officer “must not exceed a few days.”
 The Committee has found violations of article 9.3 in cases of delays as short as four or five days.
  No Guantanamo detainee has yet been brought before a judge or judicial officer.

Judicial Proceedings: The Committee has found violations of article 9.4 in cases where the accused was prevented for a period of as little as one week from bringing judicial proceedings to challenge his detention.
  No Guantanamo detainee has yet been permitted to bring such proceedings.  On the contrary, some U.S. courts have ruled that they lack jurisdiction over such claims, although the matter is currently under review by the U.S. Supreme Court.

Pretrial Detention:  In addition to the GC III rule (art. 103) that pretrial detention of POW’s not exceed three months, the Covenant rule for other prisoners is that any pretrial detention must be “as short as possible.”
  Prisoners at Guantanamo have been detained for up to two and a half years.

Trial: The article 14.3 (c) requirement of trial “without undue delay” applies to “all stages” of proceedings, both in first instance and on appeal.
 Since no trials have yet begun at Guantanamo and no appeals are permitted, at this stage one can consider only the delay in the first phase, namely the delay in initiating trial proceedings.  Some two and a half years after the initial detentions, no trials have begun at Guantanamo.  

In short, the procedural delays at Guantanamo do not come close to meeting the standards for prompt procedures set by the jurisprudence of the Committee.

This conclusion is not disturbed by the U.S. argument that initially it held prisoners only for purposes of protection (denying their services to the enemy) and intelligence interrogations, and not for purposes of criminal investigation.
  The U.S. may argue, therefore, that the time clock for purposes of criminal procedures did not begin to run until the point in time when criminal prosecution became a purpose of detention.

Any such argument would be both unfounded in fact and unsound in law.  High level U.S. documents reveal that potential criminal prosecution was, from at least January 2002, one purpose of detention at Guantanamo.
 And in cases where prisoners were originally detained for security or intelligence purposes, outside the criminal justice system, the Human Rights Committee has repeatedly found violations of criminal procedure temporal guarantees, noting the entire period of detention.

The rule could not be otherwise.  If governments were permitted to delay “starting the clock” until a point in time within their discretion, they could easily evade all requirements of prompt notice and trial.

However, even if the procedural clock did not start at the initial detention, the Guantanamo cases would still be unduly delayed.  On July 3, 2003 the President formally designated the first six prisoners as eligible for trial by military commission
 – an essential prerequisite for their trial.
  This was the very latest point in time at which it can be said that the government decided “to take procedural steps against a person suspected of a crime …,” thereby starting the procedural clock for notice of charges.
  Yet no charges were brought until February 24, 2004 – more than six and a half months later – and even then only against two prisoners.  A third prisoner was charged in June 2004, more than eleven months after the original designations.  As of mid-June 2004, the other three designated prisoners have yet to be charged, no trials have begun, and none are expected before August 2004.

Even taking into account the difficulty of prosecuting cases against alleged members of a secretive and clandestine international terrorist organization, the delays since July 2003 far exceed the time periods in the Covenant and Geneva Conventions.  Especially when measured in the context of the prior year and a half of detention and interrogation, delays of more than six months (and in one case eleven months) prior to notice of charges and at least eleven months prior to any judicial appearance or judicial recourse, while the prisoners remain in pretrial detention, violate both international human rights and humanitarian law.


Thus, regardless of whether one starts the procedural clock at the time of capture in late 2001, or of transfer to Guantanamo in early 2002, or of the first designations of eligibility for trial by military commission in mid-2003, the procedural delays violate international norms.  If it is determined in individual cases that the violations were repeated and egregious, the appropriate remedy would be dismissal of all charges.



8. 
In the Circumstances of Guantanamo, Prolonged Pretrial Detention 
Without Charge Violates the Right Not to Be Subjected to Cruel, 
Inhuman or Degrading Treatment.

As the ICRC has noted, many prisoners at Guantanamo have now been held more than two years in “seemingly indefinite detention beyond the reach of the law. … [T]he ICRC believes that knowledge of their fate could play a large part in addressing mental and emotional health problems among the detainees…”
 These health problems are serious: by October 2003 some 21 prisoners had made 32 suicide attempts at Guantanamo, and a large number were being treated for clinical depression.

Prisoners in prolonged detention at Guantanamo suffer psychological anxiety due to the uncertainty of their potential legal futures.  Their fates may range from indefinite detention without trial (until the end of the “war on terrorism”), to trial before a military commission which may impose the death penalty.  

The reported physical conditions of detention add to the psychological stress.  The majority of prisoners are held in solitary confinement (which, if prolonged, may by itself amount to cruel, inhuman or degrading treatment).
  They are restricted to small cells seven days per week, 24 hours per day, except for interrogations and for three 30-minute exercise periods each week on a small concrete slab. Lights are kept on 24 hours per day.  They are shackled while outside their cells.

Depending on the mental state of an individual prisoner, these conditions alone can engender sufficient stress and anxiety to amount to cruel, inhuman or degrading treatment.

In addition, there have been numerous allegations of physical and psychological mistreatment of prisoners (even though access to Guantanamo is tightly restricted and details of ICRC reports remain confidential).  One former British prisoner, for example, “accused his American captors of subjecting him and other inmates to a catalog of brutality: beatings, forced injections, sleep deprivation and shackling in painful positions. … [He] said he witnessed dozens of beatings inflicted by a team of guards … Inmates suffered broken arms and legs, and bloodied and swollen faces, …. [He] said inmates told him about interrogations during which women in civilian clothes subjected them to sexual humiliation …”

If these allegations are true (the Pentagon denies them
) such treatment violates not only human rights law but also customary international humanitarian law norms embodied in Common Article 3, requiring that prisoners be treated humanely and prohibiting cruel treatment and outrages upon personal dignity, and in particular, humiliating and degrading treatment.
 It also violates comparable norms relating to POW’s under GC III, protected persons under GC IV, and all other persons under the “fundamental guarantees” of Protocol I.

9. 
Coercive Conditions at Guantanamo Violate the Right Not to Be 
Compelled to Testify Against Oneself or to Confess Guilt.

Where prisoners make statements to interrogators under the coercive conditions at Guantanamo, three kinds of violations of international human rights and humanitarian law may result. 

First is a violation of the U.S. obligation not to admit statements made under torture as evidence.  Military commissions are not only authorized, but required to admit statements made by prisoners at Guantanamo -- even statements made under torture.  The U.S. military orders provide that evidence “shall” be admitted if the presiding officer or a majority of the commission considers that it “would have probative value to a reasonable person.”
  Thus, if a statement made under torture nonetheless has some “probative value,” it “shall” be admitted as evidence.   

This violates U.S. obligations under the Convention Against Torture.  Article 15 of the Convention requires each State Party “to ensure that any statement which is established to have been made as a result of torture shall not be invoked as evidence in any proceedings, …”
 

Second, even in the absence of torture, where statements were made in coercive conditions such as those pervasive at Guantanamo, their admission in evidence violates the right under international human rights and humanitarian law “[n]ot to be compelled to testify against [one]self or to confess guilt.”
 The Human Rights Committee advises that where statements result from cruel, inhuman or degrading treatment, or where prisoners are not treated humanely and with respect for their dignity, “The law should require that evidence provided by means of such methods or any other form of compulsion is wholly unacceptable.”

Yet U.S. military commission procedures provide that the right of the accused not to testify at trial “shall not preclude admission of evidence of prior statements … of the Accused.”
  Thus, prior statements made during imprisonment in the coercive conditions at Guantanamo, and before the accused had assistance of counsel,
 “shall” be admitted into evidence, whenever the commission believes they have probative value.

Third, conditions at Guantanamo may coerce prisoners into plea bargain agreements, by which they plead guilty in return for a specified term of imprisonment.
 The pressure to enter into such agreements is made especially strong by the U.S. claim that even if a prisoner wins his case before a military commission, and is found not guilty on all charges, the military can continue to imprison him as an “unlawful enemy combatant” until the end of the “war” on terrorism.
 An agreement to plead guilty may thus be the only way a prisoner can be assured of release from Guantanamo by a definite date.

Yet whether such a plea of guilty was effectively coerced is not subject to judicial review, or even to meaningful review by the military commission.  Rather, once a plea bargain is approved by the Appointing Authority, the commission has no choice but to accept it.

10. 
Restrictions on Legal Assistance Violate the Rights to Counsel and to 
Counsel of Choice.
U.S. military commission procedures authorize assignment of military defense counsel to the accused only “sufficiently in advance of trial to prepare a defense.”
 As a result, the accused may be – and they in fact have been -- imprisoned for years with no legal assistance.  The first defense counsel did not meet with any prisoner at Guantanamo until December 2003;
 the vast majority of prisoners have still not been permitted to meet with counsel.  Meanwhile, throughout all these years of detention, the government interrogates the prisoners.  Military commissions are then authorized to admit into evidence the statements taken from prisoners, without advice of counsel, during these interrogations.

This prolonged denial of access to counsel, while taking statements that may be used in evidence, violates the right to counsel.

Even once counsel are finally made available, commission procedures continue to violate the right to counsel.  Covenant article 14 guarantees not only the right to counsel, but specifically the right to counsel of one’s own choice.   This encompasses both the right of an accused “to communicate with counsel of his own choosing” and the right “to defend himself . . . through legal assistance of his own choosing.”
 Detainees who are prisoners of war are also expressly guaranteed the right “to defence by a qualified advocate or counsel of his own choice.”
  

This fundamental right to choose one’s own counsel is violated by U.S. military commission procedures.  Instead of allowing free choice of counsel, they require an accused to accept as counsel a military officer who is a judge advocate of the United States Armed Forces.
  While an accused may ask that the assigned military lawyer be replaced by another military lawyer, the accused has no right to the appointment at government expense of a civilian lawyer.
  

In the event that an accused retains civilian counsel at his own expense, the military lawyer nonetheless remains a member of the defense team, regardless of the wishes of the accused.
 Forcing the accused to accept a lawyer who is a member of the detaining military force violates the right to defense counsel of one’s own choosing.
  

Additional restrictions negate even this limited access to representation by a civilian lawyer.  An accused may not choose a lawyer who is a citizen of his or her home country; any civilian counsel must be a U.S. citizen.
  This may impair the effectiveness of the defense.
 Moreover, only those civilian lawyers who can receive a security clearance from the U.S. military are allowed to represent an accused.
 In addition, the exclusion of civilian defense counsel from secret hearings (part 13 below) and denial of access of civilian (and in some cases military) defense counsel to secret documents (part 14 below) further violate the right to effective assistance of counsel.  

11. 
Monitoring Attorney-Client Communications Violates the Right to Be 
Interviewed by Counsel in Private.

U.S. military commission procedures expressly authorize the military to engage in  “monitoring of communications”
 between the accused and defense counsel (both military and civilian) “for security or intelligence purposes.”
  Monitoring may be conducted whenever a designated military officer determines, for example, that it is “likely to produce information for security or intelligence purposes.”
   

This violates the right of all accused to communicate with defense counsel in confidence, which is intrinsic to the Covenant rights to “communicate with counsel”
 and to “legal assistance.”
  Prisoners of war are also expressly entitled to be interviewed by their defense counsel or advocate “in private.”
  

The right of confidential attorney-client communications in criminal cases, widely recognized by international law,
 must be respected even in cases of accused who are “extraordinarily dangerous” and whose “methods had features in common with terrorists.”
  As the European Court has explained, “If a lawyer were unable to confer with his client and receive confidential instructions from him without such surveillance, his assistance would lose much of its usefulness, whereas the Convention is intended to guarantee rights that are practical and effective.”
  

This rationale applies equally to the Covenant, which requires States Parties to ensure “effective protection of Covenant rights.”
  Likewise privacy of communications between an accused prisoner of war and his defense counsel or advocate is an “essential prerogative.”
  The U.S. military commission procedures violate this basic right of all accused.

12. 
U.S. Military Commission Procedures Violate the Right of an Accused 
to Defend Himself in Person.


The Covenant guarantees the right of an accused “to defend himself in person” rather than through counsel.
 This right has been judicially enforced in cases of serious international crimes.
  

U.S. military commission procedures violate this right in two respects.  First, they mandate that an accused be “represented at all relevant times” by military defense counsel,
 “notwithstanding any intention expressed by the Accused to represent himself.”
  The accused is thus not permitted to defend himself without the assistance of an unwanted military lawyer.

Second, as discussed below, commission procedures permit only military defense counsel, and not the accused, to participate in secret proceedings and to have access to secret documents.
  Thus, even if the accused were somehow unburdened of his mandatory military counsel, he would still be precluded from effectively defending himself in person.  His article 14 rights are thereby violated.


13.
Exclusions from Secret Hearings Violate the Rights of the 


Accused to be Tried in His Presence and to Assistance of Counsel.

Prisoners tried by military commission may be excluded from portions of their trials.  While generally the accused “may” be present at every stage of the trial, his presence must be “consistent with Section 6(B)(3).”
 That section authorizes the commission’s presiding officer -- or the Appointing Authority -- to close proceedings.  Closure may be for such purposes as protecting classified information or intelligence sources, methods or activities, or “other national security interests.”  And it “may include a decision to exclude the Accused, [and] Civilian Defense Counsel…” 

This violates the right of an accused under international human rights and humanitarian law “[t]o be tried in his presence, …”
 The ICRC Commentary explains that “the important thing is that the defendant is present at the sessions where the prosecution puts its case, when oral arguments are heard, etc.  In addition, the defendant must be able to hear the witnesses and experts, to ask questions himself and to make his objections or propose corrections.”

By allowing prosecutors to present and argue secret evidence in the absence of the accused and civilian defense counsel, U.S. military commission procedures breach not only this “important” element of the right to be tried in one’s presence, but also the right to assistance of counsel.  Even though military defense counsel may be present at all sessions of the trial, this fails to cure the violation, because military defense counsel “may not disclose any information presented during a closed session to individuals [such as the accused and civilian defense counsel] excluded from such proceeding.”



14. 
Denials of Secret Documents Violate the Right to Adequate Facilities 
for the Defense.

The presiding officer may also deny documents or portions thereof to the defense if they contain broadly defined “protected information.”
 The officer may substitute instead a portion or a summary, or a statement of the relevant facts the withheld documents would prove.
  But this does not cure the problem, for three reasons.

First, there is no requirement to make any substitution; even though protected information is admitted into evidence, it may simply be withheld from the accused and defense counsel.
 Second, neither the accused nor his counsel has any way to know whether the substitute, if any, fairly and adequately compensates for their denial of access to the original. Since that original is known to the prosecution, the result is a denial of “equality of arms.”
 

And third, if the prosecution chooses not to offer protected information into evidence, it may be withheld from the accused and defense counsel, both civilian and military.
 This is especially troubling in regard to information that may tend to exculpate the accused.  Generally the prosecution must turn over such exculpatory information to the defense.
 However, if the exculpatory information is “protected,” the prosecution is not permitted to disclose it.  The defense thus may never learn of the existence of critical exculpatory information.

For all three reasons, denial of “protected” information to the defense violates the right of the accused under both international human rights and humanitarian law to “adequate … facilities for the preparation of his defense.”

15. 
Denial of Judicial Appeal Violates the Right to Review By a Higher 
Tribunal.

No judicial appeal is permitted from the decisions of military commissions.
 Commission decisions are subject to review by a “review panel.”
  If that panel finds a material error of law requiring dismissal of the charges, the Appointing Authority must dismiss the charges.
 

The review panel members must be, and those initially named appear to be, “well qualified by virtue of their experience, impartiality, and judicial temperament.”
 However, they are designated by the Secretary of Defense, and must be either military officers or (like the initial members) civilians temporarily commissioned as military officers.
 Both their manner of designation and their military identity thus contrast unfavorably with those of the judges of the Court of Appeals for the Armed Forces, who review judgments of courts-martial.  Unlike members of the review panels for military commissions, those judges must be nominated by the President and confirmed by the Senate, and are civilians.
  

In addition, judges of the Court of Appeals for the Armed Forces may be removed only by the President, upon notice and hearing, and only for neglect of duty, misconduct or disability.
 In contrast, review panel members may be removed by the Secretary of Defense, without notice or hearing, for “military exigency.”
 The review panel thus lacks the structural independence essential to judicial review.

The lack of judicial appeal violates the right of “everyone” convicted of a crime to have his conviction and sentence “reviewed by a higher tribunal according to law.”
 In the case of prisoners of war, it also violates their right of appeal “in the same manner as members of the armed forces of the Detaining Power.”
 

16. 
Denial of Judicial Recourse Violates the Rights to Judicial Review of 
the Lawfulness of Detention and to an Effective Remedy.

An accused tried by military commission “shall not be privileged to seek any remedy or maintain any proceeding, directly or indirectly, or to have any such remedy or proceeding sought on the individual's behalf, in (i) any court of the United States, or any State thereof, (ii) any court of any foreign nation, or (iii) any international tribunal.”
 

Because persons tried by military commission are deprived of liberty pending trial, during trial, and after trial (if found guilty, and potentially even if found not guilty), the blanket ban on judicial review violates the Covenant.  Article 9.4 provides: “Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, in order that [the] court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful.”

In addition, because U.S. military commission and review proceedings are not independent and impartial and otherwise violate fundamental fair trial rights, they are not “effective” remedies.
 The ban on judicial review thus also violates the U.S. obligations under article 2.3(a) to ensure an “effective remedy” for violations of Covenant rights, and to ensure that the remedy is “accessible.”

17.
U.S. Military Commission Procedures Fail to Meet Minimum 



International Standards for Imposition of the Death Penalty.

U.S. military commissions are authorized to impose the death penalty.
 This violates U.S. obligations under the Covenant.  Article 6.2 permits the death penalty only when imposed by a “competent court” in a proceeding “not contrary to the provisions of the present Covenant” – which include fair trial rights under articles 9 and 14.
 U.S. military commissions meet neither test: they are not courts and their proceedings are contrary to articles 9 and 14.  Since the right to life is non-derogable, “any trial leading to the imposition of the death penalty during a state of emergency must conform to … the Covenant, including all the requirements of [article] 14 …”
 Hence U.S. military commissions may not impose the death penalty.  Although the U.S. made a reservation to Covenant article 6, its reservation neither does nor could authorize capital punishment in trials conducted in violation of fundamental fair trial norms.

18. 
U.S. Military Commission Procedures as a Whole Deprive an Accused 
of the Right to a Fair and Regular Trial and Fail to Respect Generally 
Recognized Principles of Regular Judicial Procedure.

The cumulative impact of the multiple violations of international fair trial norms denies all persons tried by U.S. military commissions their rights to a “fair” hearing,
 to “judgment pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples,”
 and to a trial meeting “generally recognized principles of regular judicial procedure.”
  

In addition, prisoners of war, civilians and other protected persons are denied their right to a “fair and regular trial.”
 This safeguard “is absolutely general.  It applies to all accused persons, even those who are charged with having contravened the Geneva Conventions themselves.”

F.
Conclusion

For all the foregoing reasons, trials conducted by U.S. military commissions violate fundamental norms of international human rights and humanitarian law.  U.S. military commissions are not established by law, they are not courts, they are not independent and impartial, they are discriminatory, and they violate fundamental fair trial norms in numerous respects.  No trial of any person for any crime by such commissions would be lawful.
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	However, this list is “illustrative,” not “comprehensive” or “exclusive,” and the absence of a particular offense from the list “does not preclude trial for that offense.”  Id. par. 3.C.


� While neither of these statutory provisions uses the term “jurisdiction,” they could be read to confer such jurisdiction, by implication, on any military commissions that may be established. 


� U.S. statutory provisions on military commissions authorize convening authorities to assign them court reporters and interpreters; require witnesses to appear and prohibit contemptuous acts; permit commissions to receive certain sworn testimony given before courts of inquiry; and direct military lawyers to revise and record their proceedings.  10 U.S.C. 828, 847, 848, 850, 3037, 8037 (2004).  Other statutes exclude military commissions from general laws on judicial review of agency action (5 U.S.C. sections 551(1)(F) and 701 (b)(1)(F)) and on pretrial release and speedy trials (18 U.S.C. 3156 and 3172), and provide that extraterritorial jurisdiction of U.S. courts over members or employees of the U.S. armed forces or persons who accompany them outside the U.S. do not deprive military commissions of any jurisdiction they may have “by statute or by the law of war.”  18 U.S.C. 3261(c)(2004).





� See Zand, note 98 above, par. 69.  


� MCO No. 1, section 4(A)(5)(d).


� The Secretary of Defense has already replaced the first Appointing Authority he named.  MCO No. 5.


� MCO No. 1, section 6(A)(4).


� Id., par. 6(A)(4) requires that a plea agreement include a written stipulation by the accused  confirming the “voluntary and informed” nature of his plea of guilty. But the ruling on these issues is made not by the commission, but by the Appointing Authority.  In contrast, in international courts and U.S. courts-martial, judges perform the judicial function of deciding whether guilty pleas are voluntary and informed. E.g., International Criminal Tribunal for the Former Yugoslavia, Prosecutor v. Erdemovic, No. IT-96-22-A, Judgment of 7 Oct. 1997, pars. 18-20; 10 U.S.C. 845(a) (2004).


� Findlay v. U.K., App. No. 00022107/93, Judgment of 25 Feb. 1997, par. 77; Van de Hurk v. The Netherlands, App.No. 00016034/90, Judgment of 19 April 1994, par. 45; Morris v. U.K., App. No. 00038784/97, Judgment of 26 Feb. 2002, par. 73.  Under a recently recognized exception, a non-judicial officer may alter the judgment of a court-martial, but only where the alteration is in turn subject to judicial review, i.e., where the last word remains with the judiciary. Cooper v. U.K., App. No. 00048843/99, Judgment of 16 Dec. 2003 (Grand Chamber), pars. 106, 127-33.  That exception does not apply at Guantanamo, where there is no judicial review of the decisions of the military Appointing Authority to approve or modify the rulings of military commissions.  See also Engel and Others v. The Netherlands, App. Nos. 00005100/71 et al., Judgment of  8 June 1976, pars. 30 and 68 (military members of Dutch Supreme Military Court “enjoy[ed] the independence inherent in the Convention’s notion of a ‘court,’” where they were appointed by and removable by the Crown on joint motion of the ministries of defense and justice and normally only as the last assignment in their military careers); De Wilde, Ooms and Versyp v. Belgium, App. Nos. 00002832/66 et al., Judgment of 18 June 1971, par. 78 (“court” or “tribunal” denotes “bodies which exhibit not only common fundamental features, of which the most important is independence of the executive and of the parties to the case …, but also the guarantees of judicial procedure.”)  





�  Human Rights Committee, González del Río v. Peru, Communication no. 263/1987, Views of 28 Oct. 1992, CCPR/C/46/D/263/1987, par. 5.2.


� Independence and impartiality of the judiciary, jurors and assessors and the independence of lawyers, Report of the Special Rapporteur, E/CN.4/1995/39, 6 Feb. 1995, pars. 34, 35.


� Art. 3.1(d).


� E.g., Cooper, note 115 above, par. 104.


� Id.


� E.g., id.; Findlay, note 115 above, par. 73; Alfatli v. Turkey, Eur.Ct.H.Rts. App.No. 00032984/96, Judgment of 30 Oct. 2003, par. 36.


� GC 13, par. 3; see also Basic Principles on the Independence of the Judiciary, adopted by the Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Milan, 26 August to 6 September 1985 and endorsed by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985, pars. 1-6.


� Findlay, note 115 above, par. 77.


� Cooper, note 115 above, pars. 127-33; see also Inter-Am.Comm’n H.Rts., Salinas v. Peru, Case 11.084, Report No. 27/94, 30 Nov. 1994, par. 3 (“Report 18/94 on the present case”) (Peru’s  Special Military Court was not ‘a competent, independent, and impartial tribunal’ since, under Peru's Laws of Military Justice …, it comes under the Ministry of Defense, making it a special court subordi�nated to an organ of the Executive Branch.”). 


� The President as Commander in Chief of the Armed Forces authorized the Secretary of Defense to issue orders for the appointment of military commissions. President’s Military Order, note 1 above, section 4 (b).  MCO No. 1, section 2, provided that “the Secretary of Defense or a designee (“Appointing Authority”) may issue orders … appointing one or more military commissions …”  MCO No. 2 of June 21, 2003, designated the Deputy Secretary of Defense as the Appointing Authority.  MCO No. 5 of March 15, 2004, designated a retired Army Major General and former Assistant Judge Advocate General as Appointing Authority, to serve “as a civilian.”  U.S. Dept. of Defense News Release No. 187-04, March 17, 2004.  However, nothing in the military orders or instructions requires that the Appointing Authority be a civilian, or indeed provides  any criteria at all for his or her selection.  


� MCI No. 6, April 15, 2004, Reporting Relationships for Military Commission Personnel, section 3(A)(1). 


� Id., citing 10 United States Code section 113(d), which authorizes the Secretary to “perform any of his functions or duties, or exercise any of his powers through, or with the aid of, such persons in, or organizations of, the Department of Defense as he may designate.”�


� MCO No. 1, sections 2, 4(A)(1), 4(A)(2), 4(A)(3), and 4(A)(4).


� Id. 4(D).


� Id. 4(A)(3).


� Id. 4(A)(4).


� See Findlay, note 115 above, par. 73.


� MCO No. 1, section 4(A)(5)(d).


� Id. 6(B)(3).


� Id. 


� Id. 6(B)(4).


� Id. 6(H)(3).


� MCI No. 3, April 15, 2004, Responsibilities of the Chief Prosecutor, Prosecutors, and Assistant Prosecutors, section 5(c); MCI No. 4, April 15, 2004, Responsibilities of the Chief Defense Counsel, Detailed Defense Counsel, and Civilian Defense Counsel, April 30, 2003, section 5 (c).


� MCI No. 7, April 30, 2003, Sentencing, section 4(A).


� MCO No. 1, sections 3(A), 6(A)(1) and (2).  In contrast, the revised British system for air force courts-martial, which the European Court of Human Rights found to be independent and impartial, permits the Authority only to refer charges to the prosecutor.  It is then the prosecutor’s office “which decides whether a prosecution by court-martial should be pursued or not.”  Cooper, note 115 above, par. 112.  Moreover, unlike U.S. military prosecutors, the chief prosecutor in British air force courts-martial is not a military officer but a civilian “answerable to the Attorney General only.” Id. par. 113.


� MCO No. 1, section 4(A)(5)(d).


� Id. 6(A)(4).


� Id. 4(A)(5)(b). 


� MCI No. 1, April 30, 2003, Military Commission Instructions, section 4.


� MCO No. 1, section 4(C)(3)(a).


� Id. 5(J).


� MCI No. 5, Annex B, Feb. 5, 2004, section II.C.


� Id. II.E.


� Id. II.H.


� MCI No. 4, April 15, 2004, section 4(B).


� MCO No. 1, section 7(A).


� Like a U.S. Appointing Authority, the British “convening officer” decided on the charges, convened the court-martial and appointed its members.  His “agreement,” too, was necessary before the prosecutor could accept a plea agreement. However, his agreement – unlike that of a U.S. Appointing Authority – did not bind the court-martial.  Similarly, his agreement was “usually” sought before charges could be withdrawn – unlike the U.S. Appointing Authority, whose approval must be obtained to withdraw charges. Findlay, note 115 above, pars. 38, 74.  Further, the “convening officer” did not exercise the powers over trial procedure, including scheduling and closing hearings, of the U.S. Appointing Authority.  Id. pars. 36-41.


The “convening officer” also acted as the “confirming officer.”  In this capacity, he was like the U.S. President or Secretary of Defense insofar as his ratification was required before a sentence could become final. Id. par. 77.


� Id. pars. 74, 80.  See also DeCubber v. Belgium, App. No. 00009186/80, Eur.Ct.H.Rts., Judgment of 26 Oct. 1984, pars. 29-30 (impartiality of judge open to doubt where he also served as investigating judge, and distinctions between judicial and prosecutorial roles not “clear-cut”).


� MCO No. 1, section 4(A)(3).  


� The European Court of Human Rights found the participation of civilians in key positions on British air force courts-martial to be “one of the most significant guarantees of the independence of the court-martial proceedings.”  Cooper, note 115 above, par. 117.  Among the factors the European Court found negating the independence and impartiality of Turkish National Security Courts was that one of the three members of these courts was a military judge, and such officers are “servicemen who still belong to the army, which in turn takes its orders from the executive.”  Incal v. Turkey, App. No. 00022678/93, Judgment of  9 June 1998, par. 68.  The accused, a civilian, “could legitimately fear that because one of the judges … was a military judge [the court] might allow itself to be unduly influenced by considerations which had nothing to do with the nature of the case.”  Id. par. 72.  Accord, Alfatli, note 121 above, par. 40.  





� MCI No. 6, section 3(A)(8).  Commission members “continue to report to their parent commands.”  Id. 3(B)(10).


� The performance of members on the commission may not be considered in preparing their military performance evaluations.  Id.  This does not, however, dispel legitimate doubt.  In Grieves, note 159 below, par. 84, the British government similarly argued that a naval Judge Advocate was “not reported on as regards his performance” in courts-martial.  The European Court was unimpressed.  It noted that the Judge Advocate – like the members of U.S. military commissions – “is a serving naval officer in a post which may or may not be a legal one and who, …, sits in courts-martial only from time to time.”  Id. par. 85.





� MCO No. 1, section 4(A)(3) requires that commission members be military officers, although they may include retired officers recalled to active duty.  


 


� In Grieves v. U.K., App. No. 00057067/00, Judgment of 16 Dec. 2003, pars. 88, 91, a Grand Chamber of the European Court of Human Rights found that career aspirations of British navy court-martial members were among the factors objectively justifying doubts about their independence and impartiality.  In contrast, in Cooper, note 115 above, pars. 104-34, the Grand Chamber found British air force courts-martial to be independent and impartial.  Among the differences that led the European Court to condemn navy courts-martial were “the absence of a full-time [presiding officer], with no hope of promotion and no effective fear of removal and who was not subject to report on his judicial decision-making …”  This “deprives naval courts-martial of what was considered, in the air-force context, to be an important contribution to the independence of an otherwise ad hoc tribunal. … [A]nd most importantly, the Judge Advocate in a naval court-martial is a serving naval officer who, when not sitting in a court-martial, carries out regular naval duties.  In contrast, the Judge Advocate in the air-force is a civilian working full-time on the staff of the Judge Advocate General, himself a civilian.” Grieves, pars. 81-82.


U.S. military commissions are much closer to British navy than to air-force courts-martial.  The U.S. presiding officer is not permanent but ad hoc. MCO No. 1, section 4(A)(4). He has the same hope for promotion as any other military officer.  He is not a civilian but a “Military Officer who is a judge advocate of any United States armed force.” Id.  





� E.g.,  N. Watt, Bush Aids Blair By Halting Trial of Britons in Guantanamo Bay, The Guardian (London), July 19, 2003, p. 8.


� Remarks by Secretary of Defense Donald Rumsfeld to Greater Miami Chamber of Commerce re: Prisoners being held at Guantanamo Bay, Miami, Fla., Feb. 13, 2004 (accessible at www.defenselink.gov).


� Members of commissions are all subordinate in the military chain of command to the President and Secretary of Defense.  Where “a tribunal’s members include persons who are in a subordinate position, in terms of their duties and the organization of their service, vis-à-vis one of the parties, accused persons may entertain a legitimate doubt about those persons’ independence.” Alfatli, note 121 above, par. 44.





� Basic Principles on the Independence of the Judiciary, adopted by the Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Milan, 26 August to 6 September 1985 and endorsed by UN G.A. Res. 40/32 of 29 November 1985 and 40/146 of 13 December 1985, par. 5.  Accord, Int.-Am.Ct.H.Rts., Castillo Petruzzi v. Peru, Judgment of 30 May 1999, par. 129 (“A basic principle of the independence of the judiciary is that every person has the right to be heard by regular courts, following procedures previously established by law.  States are not to create “[t]ribunals that do not use the duly established procedures of the legal process […] to displace the jurisdiction belonging to the ordinary courts or judicial tribunals.”)  


	Likewise the Human Rights Committee “notes the existence, in many countries, of military or special courts which try civilians.  This could present serious problems as far as the equitable, impartial and independent administration of justice is concerned.  Quite often the reason for the establishment of such courts is to enable exceptional procedures to be applied which do not comply with normal standards of justice.  While the Covenant does not prohibit such categories of courts, nevertheless the conditions which it lays down clearly indicate that the trying of civilians by such courts should be very exceptional and take place under conditions which genuinely afford the full guarantees stipulated in article 14.” GC 13, par. 4.





�  The UN Special Rapporteur on the Independence of Judges and Lawyers “expressed his deep concern” over the U.S. Military Order authorizing trials by military commission. The Rapporteur was “especially concerned about the impact of such measures on the rule of law and due process and the wrong signals such action … could have on other member States, particularly the developing States.”  Reports that the U.S. was considering “setting up parallel courts to deal with terrorist�related offences are matters of grave concern.” Report of the Special Rapporteur, � FILLIN "Symbol" \* MERGEFORMAT �E/CN.4/2003/65�, � FILLIN "Date" \* MERGEFORMAT �10 January 2003�, pars. 37, 39.





� MCO No. 1, section 6 (B)(2).


� The European Court of Human Rights has found doubts about impartiality objectively justified even though British court-martial members were sworn to act “without partiality,” Findlay, note 115 above, pars. 35, 75 and 80, and even though Turkish military judges on National Security Courts were constitutionally guaranteed to be independent and to judge “according to their personal conviction, in accordance” with the law, Incal, note 155 above, pars. 27, 67, 73.


� App.No. 00046221/99, Judgment of 12 March 2003, pars. 111-21.


� Id. at 120.


� Human Rights Committee, Polay Campos v. Peru, Comm.No.577/1994, Views of 9 Jan. 1998, par. 8.8.  Peruvian anti-terrorism tribunal judges, unlike the members of U.S. military commissions, were anonymous.  But that distinction makes the U.S. commissions even more suspect by comparison.  The Human Rights Committee’s concern was precisely that behind the anonymity of the Peruvian judges, a member of the military might sit as a judge. Id.  In contrast, it is a certainty that all members of U.S. military commissions will be members of the military.


� President’s Military Order, section 2(a).  The title of the Order is “Detention, Treatment and Trial of Certain Non-Citizens in the War Against Terrorism.”


� See, e.g., Reid v. Covert, 354 U.S. 1, 35-41 (1957).  This difference in treatment is not mandated by the U.S. Constitution, at least as interpreted during World War II, when the Supreme Court upheld a trial by military commission of a presumed U.S. citizen. Ex parte Quirin, 317 U.S. 1, 37-38 (1942).


� The presiding officer of a military commission need merely be a military lawyer, i.e., “a Military Officer who is a judge advocate.” MCO No. 1 section 4(A)(4).  This officer deliberates and votes in closed session with other commission members. Id. section 6 (F).  In contrast, the law requires that the presiding officer of a special or general court-martial be a military judge, i.e., a judge advocate who is also “certified to be qualified for duty as a military judge by the Judge Advocate General,” and who “may not consult with the members of the court except in the presence of the accused, trial counsel, and defense counsel, nor may he vote with the members of the court.” 10 U.S.C. 826 (a), (b) and (e) (2004).  


� The U.S. Congress has established a Court of Appeals for the Armed Forces, consisting of five judges “appointed from civilian life” by the President, subject to advice and consent of the Senate, for 15 year terms, who can be removed only for neglect of duty, misconduct or mental or physical disability.  10 U.S.C. 941, 942 (a), (b) and (c) (2004).  All courts-martial death sentences are subject to mandatory review by that Court, and all persons whose court-martial convictions have been upheld by a military appeals court are entitled to petition for review by that Court. 10 U.S.C. 867 (a)(1) and (3) (2004).  Discretionary review of its decisions is available from the U.S. Supreme Court.  10 U.S.C. 867a (a).  In addition, court-martial convictions may be reviewed by habeas corpus.  E.g., Parker v. Levy, 417 U.S. 733 (1974).


� Non-citizens may be denied the rights to freedom of movement and residence within a country, art. 12.1; the rights to enter and not to be expelled from a country, arts. 12.4 and 13; and the rights to vote and take part in public affairs and public service, art. 25.


� General Comment No. 15, The position of aliens under the Covenant, 11 April 1986 (“GC 15”), par. 2.   


� “[A]ll prisoners of war shall be treated alike …, without any adverse distinction based on … nationality …”  GC III art. 16.  Protected persons under GC IV shall be treated “without any adverse distinction.”   Art. 27.  Protocol I “fundamental guarantees” must be provided “without any adverse distinction based upon … national … origin …”  Art. 75.1. 


� General Comment No. 18, Non-discrimination, 10 Nov. 1989 (“GC 18”), par. 13.  The United States interprets articles 2.1 and 26 to permit distinctions “when such distinctions are, at minimum, rationally related to a legitimate governmental objective.”  138 Cong.Rec. S4781-01 (daily ed., April 2, 1992), Understanding II(1). It is not clear that this test differs from the “reasonable and objective” language used by the Committee.  In any event neither the President’s Military Order nor logic explains why trying foreign but not American members of al Qaeda by military commission is “rationally related” to the legitimate objective of countering international terrorism.


� Sections 1 (e) and (f).


� Report of the Working Group on Arbitrary Detention, note 55 above, E/CN.4/2004/3, 15 Dec. 2003, par. 67.


� Kavanagh v. Ireland, Communication No. 819/1998, Views of 26 April 2001, CCPR/C/71/D/819/1998, par. 10.3.  A majority of the Committee found it unnecessary to consider whether the Irish law also violated the article 14.1 requirement of equality before the courts, id., but five members found a violation of that provision as well.  Individual Opinion of Committee members Henkin, Lallah, Medina, Khalil and Vella.  The Committee also relied on the fact that judicial review was “effectively restricted,” id. par. 10.2, whereas in the case of U.S. military commission judicial review is expressly prohibited.  President’s Military Order, note 1 above, section 7(b).


� President’s Military Order, section 2(a)(2), authorizing military commission trials only in cases which the President deems “in the interest of the United States.”  The Order provides no criteria for this determination, much less any means of judicial review of the determination.


� Kavanagh, par. 10.2.


� Id.


� GC 15, par. 7.


� Article 4 prohibits derogations that involve discrimination “solely on the basis of race, colour, sex, language, religion or social origin.”


� Art. 4.1.


� GC 29, par. 9.


� Art. 102.


� GC IV, arts. 71-78 and 126.


� Art. 4.


� Art. 75.1.


� See Views of the Human Rights Committee in Gueye v. France, Communication no. 196/1985, Decision of the Human Rights Committee, 6 April 1989, CCPR/C/35/D/196/1985, par. 9.4 (nationality discrimination constitutes discrimination based on “other status” under art. 26 of the Covenant).  See also Int.-Am.Ct.H.Rts, Adv.Op. OC-18, Legal Status and Rights of Undocumented Migrants (2003), pars. 110 (principle of non-discrimination is jus cogens) and 121 (due process must be guaranteed to all without discrimination based on migratory status).


� B. Graham and T. Branigan, Two Britons at Guantanamo Will Not Face the Death Penalty; Official Denies U.S. Is Dealing Out Separate Justice to Favorites, Washington Post, July 23, 2003, A18.  Even so, months of negotiations have yet to produce complete agreement; as of February 2004 negotiations reportedly broke down over British insistence on a right of judicial appeal from the military commissions.  G. Jones, Blunkett calls for ‘fair deal,’ The Daily Telegraph (London), Mar. 8, 2004, p. 4.


� U.S. Dept. of Defense News Release No. 892-03, Nov. 25, 2003, U.S. and Australia Announce Agreements on Guantanamo Detainees.  Australian prisoners will not face the death penalty; will not have their attorney-client conversations monitored; will not face prosecution evidence that would require closed proceedings from which the accused would be excluded; can have appropriately cleared foreign attorneys as consultants to the defense team with access to case material on a case-by-case basis; will have increased family contacts; and may be able to serve any sentence in an Australian prison.  See also U.S. Dept. of Defense, News Release No. 564-04, June 10, 2004, Guantanamo Detainee Charged.





� The U.S. claimed that its concessions to the Australians were “case specific” and made “[a]fter examining the specific facts and circumstances surrounding each Australian detainee case …” Id.  Similarly its concessions to the British were “based on the evidence” and the “circumstances of their cases.”  U.S. Dept. of Defense News Release No. 541-03, July 23, 2003, DOD Statement on British Detainee Meetings.


� Karakurt v. Austria, No. 965/2000, Human Rights Committee, Views of 29 April 2002, pars. 8.3-8.4 (finding violation of art. 26 by Austria in differing treatment of Turkish and other European nationals in private employment councils); Van Oord v. The Netherlands, No. 658/1995, Human Rights Committee, Views of 14 August 1997, pars. 8.4-8.6 (reviewing under Covenant art. 26, but not finding discrimination, in preferential treatment of foreign nationals of certain countries in regard to social security and taxes).


� Jiri Toman, The Status of Al Qaeda/Taliban Detainees Under the Geneva Conventions, 32 Israel Yearbook of Human Rights 271, 280-87 (2003). 





� See notes 172 and 173 above.


� On February 24, 2004, two Guantanamo detainees were charged with being members of a joint criminal enterprise and conspiracy to commit various war crimes and terrorism.  U.S. Dept. of Defense News Release No. 122-04, Feb. 24, 2004.  An earlier action was taken with regard to another detainee who, although not yet charged, was assigned a military defense counsel on December 3, 2003, U.S. Dept. of Defense News Release No. 912-03, Dec. 3, 2003 -- three weeks after the U.S. Supreme Court agreed to review whether U.S. courts have jurisdiction to hear his claims that he is being unlawfully detained. Rasul v. Bush, 124 S.Ct. 534 (2003).


� N. Lewis, Australian May Face U.S. Tribunal, New York Times, June 2, 2004, p. A16.


� GC III art. 103.  


� GC IV art. 71.


� Protocol I art. 75.4(a).  


� GC 13, par. 8.  


� Drescher Caldas v. Uruguay, Comm. No. 43/1979, Views of 21 July 1983, par. 14; Bithashwiwa v. Zaire, Comm. No. 241/1987, Views of 29 Nov. 1989, par. 13 (b).


� Fillastre and Bizouarn v. Bolivia, Comm. No. 336/1988, Views of 6 Nov. 1991, par. 6.4.


� MCO No. 1, section 5 (A); see also section 6(A)(3).  This complies with the right of a prisoner of war to be notified of the particulars of charges “in good time before the opening of the trial.” GC III art. 105. That right, however, is in addition to the separate right to be notified of charges “promptly.”  Both rights must be respected.


� General Comment 8 (“GC 8”), Right to Liberty and Security of Persons, 30 June 1982, par. 2.  


� Freemantle v. Jamaica, Comm. No. 625/1995, Views of 28 April 2000, pars. 7.4 and 7.5; Terán Jijón v. Ecuador, Comm. No. 277/1988, Views of 8 April 1992, par. 5.3.


� Torres v. Finland, Comm. No. 291/1988, Views of 5 April 1990, par. 5.3.


� Al Odah v. U.S., 321 F.3d 1134 (D.C.Cir), cert granted sub nom. Rasul v. Bush, 124 S.Ct. 534 (2003).


� GC 8, par. 3.


� GC 13, par. 10.


� See Brief for the Respondents in Rasul et al. v. Bush et al., U.S. Supreme Court Nos. 03-334 and 03-343, March 4, 2004, pp. 5, 53-54 (accessible at � HYPERLINK "http://www.jenner.com/gitmo" ��www.jenner.com/gitmo�, visited June 1, 2004).





� On January 26, 2002, Secretary of State Colin Powell sent a memorandum to the Counsel to the President on the applicability of the Geneva Convention to the conflict in Afghanistan.  (Accessible at � HYPERLINK "http://watchingjustice.org/pub/doc_250/powell_memo.pdf" ��http://watchingjustice.org/pub/doc_250/powell_memo.pdf�, visited May 24, 2004)  Option 1 was that the Geneva Convention on Prisoners of War did “not apply” to the conflict; option 2 was that it did apply, but that al Qaeda as a group and Taliban individually or as a group were not entitled to POW status.  Either option, wrote Powell, would “provide flexibility to provide conditions of detention and trial … ”   However, Option 1 – which was not chosen by the President -- had the disadvantage that, “It undermines the President’s Military Order by removing an important legal basis for trying the detainees before Military Commissions.”  In contrast, Option 2 – which was selected – “provides the strongest legal foundation for what we actually intend to do.”


� E.g., Lopez Burgos v. Uruguay, Comm. No. 52/1979, Views of 29 July 1981, pars. 2.2, 2.4, 13 (violation of art. 9.3 right to trial within a reasonable time where victim detained for two weeks in Argentina by Uruguayan “security and intelligence forces,” then held in Uruguay “incommunicado by the special security forces at a secret prison for three months,” before being held “at the disposition of military justice” for several months, and eventually tried by military court); Pietraroia v. Uruguay, Comm.No. 44/1979, Views of 9 April 1981, pars. 2.1, 2.2, 13.2, 17 (violation of art. 9.3 rights to be brought promptly before a judge or judicial officer and to trial within a reasonable time where victim held six months in “administrative detention” before being charged by a military court); and Campora Schweizer v. Uruguay, Comm.No. 66/1980, Views of 12 Oct. 1982, pars. 2.3, 3.5, 7, 18.1, 19 (violation of rights under art. 9.3 to be brought promptly before a judge and under art. 14.3 (c) to trial without undue delay, where victim “kept imprisoned without charges at the disposal of the Executive authorities under the ‘prompt security measures’” with “no legal remedies available,” before eventual military trial).  To similar effect see Celiberti v. Uruguay, Comm.No. 56/1979, Views of 29 July 1981, pars. 2.2, 9, 11 (violation of art. 14.3(c) right to be tried without undue delay); Sala de Touren v. Uruguay, Comm. No. 32/1978, Views of 31 March 1981, pars. 2.1, 2.2, 8, 12 (violation of art. 9.3 right to be brought promptly before judge or judicial officer); Soriana de Bouton v. Uruguay, Comm.No. 37/1978, Views of 27 March 1981, pars. 2.1, 7, 10, 13 (same); Vasilskis v. Uruguay, Comm.No. 80/1980, Views of 31 March 1983, pars. 2.1, 2.2, 10.4, 11 (violation of art. 14.3(c) right to trial without undue delay); Weinberger v. Uruguay, Comm.No. 28/1978, Views of 29 Oct. 1980, pars. 2, 12, 16 (violation of art. 9.3 rights to be brought promptly before judge or judicial officer and to be tried within reasonable time); and Conteris v. Uruguay, Comm.No. 139/1983, Views of 17 July 1985, pars. 1.3, 1.4, 1.5, 7.3, 9.2, 10 (same).


� J. Mintz,  6 Could Be Facing Military Tribunals, U.S. Says Detainees Tied to Al Qaeda, Washington Post, July 4, 2003, p. A1.
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