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HUMANITARIAN LAW ARISING FROM PROPOSED TRIALS
BEFORE UNITED STATESMILITARY COMMISSIONS'

A. Summary:

The President of the United States has authorized trial by military commission of
foreign nationals alleged to be members of a Qaeda or otherwiseinvolved in
international terrorism. The commissions will be composed of military officers, only one
of whom need be a lawyer, and are authorized to impose the death penalty. Thefirst trial
of aprisoner at the U.S. Naval Base at Guantanamo Bay, Cuba, is expected to beginin
August 2004 (part B below).

Hundreds of prisoners have been held at Guantanamo for more than two years
without charges, legal assistance, access to judges or judicial officers, trials, or hearings
to determine their status under the Geneva Conventions (parts B and C).

U.S. military commission procedures violate international human rights and
humanitarian law, including treaties to which the U.S. is a State Party, aswell as
customary international law and general principles of humanitarian law (part D), in at
least the following ways:

* Thecommissions are not established by law (part E.1).

» They must defer to executive officials on certain dispositive issues (part E.2).
» They are not independent (part E.3).

* They arenot impartia (part E.4).

* They discriminate against and among foreign nationals (part E.5).

» They deny prisoners of war the right to trial before the same courts using the same
procedures as would try U.S. soldiers for the same offenses (part E.6).

» Prisoners at Guantanamo are subject to prolonged pretrial detention without
notice of charges, access to counsel, appearance before ajudge or judicial officer,
judicial recourse, judicial investigation or trial (parts E.7 and E.10).

* Prisoners of war at Guantanamo are subject to pretrial detention far in excess of
the three month limit imposed by the Geneva Convention (part E.7).

! The authors gratefully acknowledge the helpful review and comments on an earlier draft of this
memorandum, provided by Daniel Bethlehem, Louise Doswald-Beck, Guy Goodwin-Gill, Frits Kalshoven,
Vaughan Lowe and Marco Sassoli. The authors are solely responsible, of course, for any remaining
shortcomings.



* Prolonged pretrial detention without charge in the conditions at Guantanamo
constitutes cruel, inhuman or degrading treatment (part E.8).

*  The military commission procedures authorize admission into evidence of
statements taken from prisoners in these coercive conditions, even if taken under
torture (part E.9).

* The procedures deny the accused timely access to legal assistance and to counsel
of choice (part E.10).

» The procedures authorize the military to monitor communications between the
accused and defense counsdl (Part E.11).

* The procedures do not permit the accused to defend himself in person (part E.12).

» The procedures authorize exclusion of the accused and civilian defense counsel (if
any) from secret hearings (part E.13).

* The procedures authorize denia of access by the accused and defense counsel to
secret documents essential to the defense (part E.14).

» The procedures do not allow for judicia appeal (part E.15).

* The procedures do not permit recourse to a court to challenge the lawfulness of
detention before, during and after trial (part E.16).

» For all these reasons, the procedures a so violate minimum international standards
for imposition of the death penalty (part E.17).

» Taken asawhole, the U.S. military commission procedures deprive an accused of
afair and regular trial in accordance with generally recognized principles of
judicial procedure (part E.18).

B. The Proposed United States Military Commission Trials

In November 2001 the President of the United States issued a Military Order
authorizing trials by military commission of persons he has reason to believe have been
members of al Qaeda or involved in acts of international terrorism, or who knowingly
harbor such persons. The commissions are authorized to try only persons who are not

2 Military Order of November 13, 2001, Detention, Treatment, and Trial of Certain Non-Citizensin the
War Against Terrorism, 66 FED.REG. 57833 (Nov. 16, 2001), (hereafter “President’s Military Order’),
sections 2(a) and 4(a). Section 2(a) makes subject to the Order “any individual who is not a United States
citizen with respect to whom | determine from time to time in writing that: (1) there is reason to believe
that such individual, at the relevant times, (i) is or was a member of the organization known as al Qaida; (ii)
has engaged in, aided or abetted, or conspired to commit, acts of international terrorism, or actsin



U.S. citizens.® They may not, however, try all such persons, but only those for whom the
President deems trial by military commission to be “in the interest of the United States.”*

No U.S. legislation establishes military commissions. Instead, the Department of
Defense has issued a series of Military Commission Orders and Instructions defining
their appointment, composition, jurisdiction and procedures.® The commissions are
authorized to hear cases of war crimes, terrorism and related crimes.” The commissions
and their procedures differ markedly from courts-martial which hear cases of American
soldiers charged with similar offenses.®

The commissions will be composed of three to seven military officers named by
an “appointing authority.”® Only one member need be alawyer.’® They areinstructed to
be impartial, to guarantee certain rights to the accused and to afford a“full and fair
trial.”** However, they have no final authority to exercise the normal judicial powers of
granting interlocutory dismissal of charges or approving plea bargains; these decisions
are made instead by the appointing authority, an executive officer appointed by and
reporting to the Secretary of Defense.*

All accused will be assigned U.S. military lawyers to defend them.*® However, the
right of an accused to counsel of his choiceis restricted.** He may engage civilian
counsel only at his own expense, and only counsel who are U.S. citizens, and then only if
the military grants them security clearances. Even then, civilian counsel may be denied

preparation therefor, that have caused, threaten to cause, or have as their aim to cause, injury to or adverse
effects on the United States, its citizens, national security, foreign policy, or the economy; or (iii) has
knowingly harbored one or more [such] individuals ...; and (2) it isin the interest of the United States that
such individual be subject to this order.”

% President’s Military Order, section 2(a).

*1d. section 2(8)(2). The Order provides no criteria for this determination.

® See part E.1 below.

® These directives are accessible at http://www.dod.mil/news/commissions.html (visited April 30, 2004).
They include U.S. Department of Defense Military Commission Orders (hereafter “MCQO”) No. 1 of March
21, 2002, No. 2 (now revoked) of June 21, 2003, No. 3 of Feb. 5, 2004, No. 4 (now revoked) of Jan. 30,
2004, No. 5 of March 15, 2004, and No. 6 of March 26, 2004; and Military Commission I nstructions
(hereafter “MCI") 1 through 8 of April 30, 2003, No. 9 of Dec. 26, 2003, and revised Annex B of Feb. 5,
2004 to MCI 5, codified in 32 CFR Parts 9-17. MCI’'s 3, 4 and 6 were modified in minor respects on April
15, 2004. All are further discussed in text below.

"MCI No. 2, Crimes and Elements for Trials by Military Commission, April 30, 2003, pars. 6.A (war
crimes) and 6.B (other offenses, including hijacking or hazarding a vessel or aircraft, terrorism, murder or
destruction of property by an unprivileged belligerent, aiding the enemy, spying, perjury or false testimony,
and obstruction of justice related to military commissions). Par. C adds various accessory offenses, such as
aiding or abetting and conspiracy.

® See notes 172 and 173 below.

®MCO No. 1, Procedures for Trials by Military Commissions of Certain Non-United States Citizens in the
War Against Terrorism, March 21, 2002, pars. 2, 4 (A)(1) and (2).

191d. par. 4(A)(3) and (4).

1d. pars. 1, 5, 6(B)(1) and (2).

121d. par. 4(A)(5)(d); see also 6(H)(6). See notes 125-127 below.

B 1d. par. 4(c)(2).

1d. par. 4 (c)(3)(b).



access to secret evidence and excluded from secret hearings.™ In addition, the military
reserves the right to monitor communications between the accused and his defense
counsel, both civilian and military, “for security or intelligence purposes.”*°

The rights of the accused to be tried in his presence and to have adequate facilities
for his defense are similarly limited, since he, too, may be denied access to secret
evidence and excluded from secret hearings.*

The commissions are instructed to admit al evidence with “probative value,”
regardless of how it was obtained — even if by torture.*®

The commissions may impose severe penalties, including the death penalty.™
Their decisions are subject to review by a“review panel” appointed by the Secretary of
Defense and to final approval by the President or the Secretary.?® No judicial appeal or
recourse to courts of law is permitted.?*

While these are the general procedures for military commissions, certain
maodifications have been negotiated on a bilateral basis with the governments of the
United Kingdom and Australia, but only in regard to accused who are citizens of those
countries.?

As of May 2004 approximately 600 foreign nationals from about 40 countries
were in detention at the U.S. Naval Base at Guantanamo Bay, Cuba®® Nearly al have
been detained for periods of up to two and a half years without access to counsel or
courts, without being charged, and without being granted prisoner of war status or
provided status hearings under article 5 of the 1949 Geneva Convention on prisoners of
war.?* The military claims the right to imprison them indefinitely, until the “war on
terrorism” is over -- even in the event they were to be tried by a military commission and
found not guilty.?

5 1d. par. 4 (c)(3)(b), 6(B)(3).

1 MCO No. 3, Feb. 5, 2004, Special Administrative Measures for Certain Communications Subject to
Monitoring, section 3.

Y MCO No. 1, par. 6(B)(3).

81d. par. 6(D)(1).

19 president’s Military Order, sec. 4(a).

2 MCO No. 1, par. 6(H)(4), (5) and (6); MCI No. 9 section 4(B).

2 president’s Military Order, section 7(b).

2 See Part E.5 (b) below.

% | nternational Committee of the Red Cross (“ICRC"), 14 May 2004 Operational Update, US Detention
Related to the Events of 11 September 2001 and its Aftermath, accessible at www.icrc.org (visited May 26,
2004); N. Lewis, Australian May Face U.S. Tribunal, NEw Y ORK TIMES, June 2, 2004, p. A16 (594
prisoners at Guantanamo).

# See generally Brief for the Respondentsin Rasul et al. v. Bush et al., U.S. Supreme Court Nos. 03-334
and 03-343, March 4, 2004, pp. 4-12 (accessible at www.jenner.com/gitmo, visited June 1, 2004).

% U.S. Dept. of Defense News Briefing, March 21, 2002, transcript published by M2 Presswire, March 22,
2002 (accessible in www.lexis.com, news library). The following question in regard to military
commission trials was put to Defense Dept. General Counsel William J. Haynes, and he answered as
follows:




The International Committee of the Red Cross has expressed concern about the
effects of this continuing legal uncertainty on the psychological health of the prisoners,?
many of whom have attempted suicide.?” Press reports suggest that some prisonersin
these coercive conditions may plead guilty in exchange for limited sentences and release
once their sentenceis served.”®

Only six prisoners to date have been designated by the President as eligible for
trial by military commission.? Civilian defense counsel were first permitted to meet with
a Guantanamo prisoner in December 2003.%° Military defense counsel were first assigned
to two of the six in December 2003.3" Charges against those two prisoners were first
announced in February 2004,% and a third prisoner was charged in June 2004.3 As of
mid-June 2004, no military commissions have been convened and no trials have begun.
Recent press reports suggest that the first trial may begin in August 2004.3*

The proposed trials by military commission violate basic rights guaranteed by
international human rights and humanitarian law. Part B summarizes the legal status of
prisoners at Guantanamo. Part C identifies applicable sources of international law. Part
D specifies ways in which the proposed military commission trials would violate
international law.

Q: “Doesthat mean that if you are acquitted, there is a chance that you will not be set free?”’

Haynes: “... If we had atrial right this minute, it is conceivable that somebody could be tried and acquitted
of that charge, but may not necessarily automatically be released. The people that we are detaining, for
example, in Guantanamo Bay, Cuba, are enemy combatants that we captured on the battlefield seeking to
harm U.S. soldiers or alies, and they're dangerous people. At the moment, we're not about to rel ease any of
them unless we find that they don't meet those criteria. At some point in the future- ...”

% |CRC, note 23 above. “ICRC Concerns’ include that “the persons held in Guantanamo Bay are still
facing seemingly indefinite detention beyond the reach of the law. ... Beyond the legal arguments, the
ICRC believes that knowledge of their fate could play alarge part in addressing mental and emotional
health problems among the detainees at Guantanamo Bay observed by its del egates and reported by other
sources.”

2110 18 months, 21 detainees have made 32 suicide attempts, and human rights groups have said the high
incidence of such events, as well as the number of detainees being treated for clinical depression, was a
direct result of the uncertainties of their situations.” N. Lewis, Red Cross Criticizes Indefinite Detention in
Guantanamo Bay, NEw Y ORK TIMES, Oct. 10, 2003, p. Al.

% J. Mintz, Deals Reported Afoot for Detainees; But Lawyers Question Pacts for Clients Without Access to
Counsel, WASHINGTON PosT, Dec. 6, 2003, p. A6; M. Dunn, Hicks considers pleading guilty, HERALD SUN
(Sydney, Australia), 27 May 2004, at 5.

% J. Mintz, 6 Could Be Facing Military Tribunals, U.S. Says Detainees Tied to Al Qaeda, WASHINGTON
PosT, July 4, 2003, p. AL

% M. Garcia, Australian at Guantanamo in ‘ Legal and Moral Black Hole,” Lawyer Says, WASHINGTON
Posr, Dec. 18, 2003, p. A20.

31 U.S. Dept. of Defense News Release Nos. 912-03, Dec. 3, 2003, DOD Assigns Legal Counsel for
Guantanamo Detainee, and 961-03, Defense Counsel Assigned to Salim Ahmed Hamdan, Dec. 18, 2003,
both accessible at www.defenselink.mil (visited May 18, 2004).

¥ K.L. Vantran, Guantanamo Detainees Charged with Conspiracy to Commit War Crimes, American
Forces Information Service, Feb. 24, 2004, accessible at www.defenselink.mil (visited May 18, 2004). As
of June 1, 2004, no other prisoners have been charged.

% U.S. Dept. of Defense, News Release No. 564-04, June 10, 2004, Guantanamo Detainee Charged.

% N. Lewis, Australian May Face U.S Tribunal, NEW Y ORK TIMES, June 2, 2004, p. A16.




C. Status Under International Law of Prisoners at Guantanamo

All prisoners at Guantanamo are foreign national's, representing more than 40
nationalities.* Their legal status cannot now be ascertained with certainty, because the
U.S. has not publicly identified the vast majority, and refuses to conduct article 5 status
hearings under the Geneva Convention,® on the ground that the President has determined
that there is“no doubt” that they are all “unlawful enemy combatants’ not entitled to
treatment as prisoners of war.*” Some lower U.S. courts have ruled that American courts
have no jurisdiction to hear habeas corpus petitions filed on behalf of the prisoners; the
guestion of whether they have jurisdiction is pending before the U.S. Supreme Court,
which is expected to rule by late June 2004.%

Based on available public information, prisoners at Guantanamo may fall into
four categories, as follows.*

1 Unprivileged Participants in Hostilities. Al Qaeda combatants captured
in the Afghan war may well not qualify as POW’s.*° They are
nonetheless entitled either to the fair trial safeguards for “protected
persons’ under the Geneva Convention on civilians,* or, if not, then to
the “minimum rules of protection” of fair trial provided by Protocol I,
or to the fair trial safeguards of international human rights law,
whichever norms are more favourable, as discussed in part D.2 below.

2. Prisoners of War. Taliban combatants captured in the Afghan war may
qualify as prisoners of war.** They are thus entitled to the fair trial
safeguards of the Third Geneva Convention, including trial before the
same courts with the same procedures as would be used for U.S.
soldiers, as discussed in part E.6 below.

*|CRC, note 23 above.

% Article 5 of the 1949 Geneva Convention on prisoners of war, note 48 below, providesin part, “Should
any doubt arise as to whether persons, having committed a belligerent act and having fallen into the hands
of the enemy, ... [are prisoners of war], such persons shall enjoy the protection of the present Convention
until such time as their status has been determined by a competent tribunal.”

3" Brief for the Respondentsin Rasul et al. v. Bush et al., U.S. Supreme Court Nos. 03-334 and 03-343,
March 4, 2004, pp. 4-12 (accessible at www.jenner.com/gitmo, visited June 1, 2004).

% Al Odah v. U.S, 321 F.3d 1134 (D.C.Cir), cert. granted sub nom. Rasul v. Bush, 124 S.Ct. 534 (2003).
One lower court has ruled that it hasjurisdiction. Gherebi v. Bush, 352 F.3d 1278 (9" Cir. 2003), stay
granted, 124 S.Ct. 1197 (2004).

% For detailed analysis see Jiri Toman, The Status of Al Qaeda/Taliban Detainees Under the
Geneva Conventions, 32 | SRAEL YEARBOOK OF HUMAN RIGHTS 271 (2003).

“d. at 287-96.

*L GC IV, note 49 below, art. 5 (personsin the hands of a Party to the conflict who are “definitely suspected
of or engaged in activities hostile to the security of the State”). See note 80 below.

“2 Protocol |, note 50 below, arts. 45.3 and 75.1; ICRC Commentary to Protocol | art. 75, pars. 3031 and
3082.

*1d. at 280-87.



3. Alleged Criminals. Some prisoners at Guantanamo, such as several
Algerians arrested in Sargjevo in 2001, were detained outside the
Afghan theater of war and accused of conspiring to commit crimes of
international terrorism.* They are neither combatants nor civilians
interned in armed conflict, and must either be released or given afair
trial with international human rights safeguards.

4, Innocent Civilians. Some prisoners at Guantanamo claim to be
innocent civilians mistakenly detained in the war or captured by local
forcesin Afghanistan and then turned over to the Americansin return
for payment of bounties.”> Unless the government proves to the
contrary in an article 5 status hearing under the Geneva Convention or
inajudicia proceeding, they should be repatriated and set free.

D. Applicable Sources of International Law

Both international human rights law and international humanitarian law apply to
the proposed military commission trials at Guantanamo. Among applicable treaties to
which the U.S. is a State Party are the International Covenant on Civil and Political
Rights (“the Covenant”),* the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (“the Convention Against Torture”),*” and the 1949
Geneva Conventions on prisoners of war (“GC I11")*® and on civilians (“GC IV").* Other
principal sources are customary international law, especially as evidenced by the
“fundamental guarantees’ (art. 75) of the 1977 Geneva Protocol | (“Protocol 1”),* and
genera principles of humanitarian law, as evidenced by Common Article 3 of the 1949
Geneva Conventions. All these sources bind the U.S. with regard to its conduct of trials
at Guantanamo.

1. Applicability of Both Human Rightsand Humanitarian Law

“ See, e.g., Boudellaa et al. v. Bosnia and Herzegovina, Case Nos. CH/02/8679 et al., Decision on
Admissibility and Merits, 11 Oct. 2002, Human Rights Chamber of Bosnia and Herzegovina, ANN. REP.
2002, accessible at http://www.hrc.ba/ENGL | SH/annual _report/2002/ANNEX/al3.htm (visited 18 May
2004).

* See, e.g., Al Odah v.United Sates, 321 F.3d 1134, 1136-37 (D.C.Cir. 2003) (prisoners allege variously
that they were in Afghanistan or Pakistan for purposes of marriage, education, employment or visiting
relatives), cert. granted, 124 S. Ct. 534 (2003).

6 G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S.
3, entered into force, Jan. 3, 1976.

T G.A. Res. 39/46, annex, 39 U.N. GAOR Supp., (No. 51) at 197, U.N. Doc. A/39/51 (1984), entered into
force, June 26, 1987.

“8 Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, entered into force, Oct. 21,
1950, entered into force for the U.S., Feb. 2, 1956, 6 U.S.T. 3316, 75 U.N.T.S. 135.

“ Convention Relative to the Protection of Civilian Personsin Time of War, Aug. 12, 1949, entered into
force, Oct. 21, 1950, entered into force for the U.S., Feb. 2, 1956, 6 U.S.T. 3516, 75 U.N.T.S. 287.

% protocol Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protection of
Victims of International Armed Conflicts, June 8, 1977, entered into force, Dec. 7, 1978, reprinted in 16
[.L.M. 1391 (1977).




As confirmed by the Human Rights Committee, the Covenant applies“in
situations of armed conflict to which the rules of international humanitarian law are
applicable. While, in respect of certain Covenant rights, more specific rules of
international humanitarian law may be specialy relevant for the purposes of
interpretation of Covenant rights, both spheres of law are complementary, not mutually
exclusive.”™"

The International Court of Justice likewise observes that “the protection of the ...
Covenant ... does not cease in times of war, except by operation of Article 4 ... whereby
certain provisions may be derogated from in atime of national emergency.” *> The U.S.
has never purported to derogate from its Covenant obligations.

Likewise the Convention Against Torture appliesin wartime: “No exceptional
circumstances whatsoever, whether a state of war or athreat of war, ... or any other
public emergency, may be invoked as ajustification of torture.”*

The principle that human rights and humanitarian law are “ complementary, not
mutually exclusive,” is not limited to the Covenant, but applies to human rights law
generally.> The contrary claim of the current U.S. Administration — that rights in war are
governed exclusively by international humanitarian law® -- finds no support in the text of
the international instruments or in international jurisprudence.

The principle of complementary protection applies specifically at Guantanamo.
The United Nations High Commissioner for Human Rights has stated that all prisoners at
Guantanamo “are entitled to the protection of international human rights law and
humanitarian law, in particular the relevant provisions of the [Covenant] and the Geneva
Conventions of 1949. ... Any possible trials should be governed by the principles of fair
trial, including the presumption of innocence, provided for in the [Covenant] and the
Third Geneva Convention.”*°

*! General Comment No. 31 on Article 2 of the Covenant: The Nature of the General Legal Obligation
Imposed on States Parties to the Covenant, 26 May 2004, CCPR/C/21/Rev.1/Add.13 (Genera Comments)
(“GC 31"), par. 11.

*2|.C.J. Advisory Op. of 8 July 1996, Legality of the Threat or Use of Nuclear Weapons, 1996 |.C.J. 226,
par. 25.

S Art. 2.2.

% See, e.g., Las Palmeras Case, Preliminary Objections, Inter.-Am.Ct.H.Rts., Judgment of Feb. 4, 2000,
par. 34 (American Convention on Human Rights to be interpreted in light of international humanitarian law
where applicable).

% Report of the Working Group on Arbitrary Detention, E/CN.4/2004/3, 15 Dec. 2003, par. 18: The U.S.
“stated that the consequences of conflating human rights law and the law of war-international humanitarian
law would be dramatic and unprecedented. The two systems were distinct.” Also compare Letter of 2 April
2003 from US to secretariat of UN Commission on Human Rights, enclosing response to 16 Dec. 2002
Report of the Working Group on Arbitrary Detention, UN Doc. E/CN.4/2003/G/73, 7 April 2003, with
Opinions adopted by the Working Group on Arbitrary Detention, E/CN.4/2004/3/Add.1, 26 Nov. 2003,
Opinion No. 5/2003 (United States of America), 8 May 2003, par. 13.

% Statement of the High Commissioner for Human Rights on the Detention of Taliban and Al Qaeda
Prisoners at U.S. Base in Guantanamo Bay, 16 Jan. 2002, accessible at www.unhchr.ch (visited 18 May
2004).



2. The“Most Favourable Protection” Standard

The complementary nature of international human rights and humanitarian law is
especialy clear in regard to fair trial rights of persons detained in connection with armed
conflict. Not only doesinternational humanitarian law explicitly incorporate human
rights standards for fair trials, it directs the application of whichever norms afford the
higher standard of protection.

Articles 72-79 of Protocol | provide rules “additional to” the rules on
humanitarian protection of civilians,> “aswell asto other applicable rules of
international law relating to the protection of fundamental human rights during
international armed conflict.” (Art. 72.) The ICRC Commentary specifies that these
“other applicable rules’ include Covenant norms (and other human rights treaties where
applicable).*®

Among the additional rulesin this chapter of Protocol I, article 75 provides
“fundamental guarantees” for trial of prisoners, such as unprotected participantsin
hostilities, who may not qualify for more favorable treatment under the Geneva
Conventions.>® In addition to specific procedural guarantees, article 75.7(a) provides that
trials of such prisoners for war crimes or crimes against humanity should be “in
accordance with the applicable rules of international law.” This broad language amsto
avoid “questionable trials.”®® Especially in view of the express reference to “fundamental
human rights” within the “field of application” (art. 72) of this chapter, the fair trial
norms of the Covenant and Convention Against Torture must be considered among the
“applicable rules of international law.”

Recognition of human rights treaty standardsis reinforced by article 75.8, which
provides that article 75 may not be construed to limit “any other more favourable
provision granting greater protection, under any applicable rules of international law.”
Thisincludes greater protection resulting from “another Convention [e.g., the Covenant
and the Convention Against Torture] or from customary law.”®*

This principle of the “most favourable protection” applies as well where thereis
doubt about whether a prisoner qualifies as a prisoner of war, and hence benefits from the
fair trial guarantees for POWSs, or does not so qualify, in which case he is till entitled to
the fair trial rights of protected persons under GC 1V and at minimum to the
“fundamental guarantees’ of article 75. “In case of doubt, the defendant can always
invoke the most favourable provision.” 2

" Under Protocol | “civilians’ are all persons who are not members of armed forces, groups or units
eligible for POW status. Protocol 1, arts. 50.1, 43.1.

%8 |CRC Commentary (hereafter “Commentary”) art. 72, par. 2927-28.

* Commentary, art. 75, par. 3031.
€ d., par. 3143.
' 1d., par. 3142.

21d., par. 3142.



In short, whatever their status, prisonerstried for war crimes or crimes against
humanity are entitled to the most favourable protection afforded by applicable
international humanitarian or human rights law, be it the Geneva Conventions, Protocol |
or the Covenant and Convention Against Torture. In any event the non-derogable
standards of article 75 set “minimum rules of protection.”®

3. Human Rights Treaties

Two human rights treaties are principally relevant to U.S. military commission
trials: the Civil and Political Covenant and the Convention Against Torture.

The Covenant guarantees the rights to judicial review of the lawfulness of
detentions (art. 9.4), treatment of prisoners with humanity and respect for their inherent
dignity (art. 10.1), and a catalogue of fair trial safeguardsfor “everyone’ charged with a
criminal offense (art. 14).

Among pertinent article 14 guarantees are the rights to afair hearing before an
independent and impartial tribunal established by law and to equality before the courts
(art. 14.1); the presumption of innocence (art. 14.2); and the following “minimum
guarantees’ (art. 14.3): prompt notice of the charge, adequate time and facilities to
prepare a defense and to communicate with counsel of choice, trial without undue delay,
trial in the presence of the defendant, defense in person or by assistance of counsel, legal
assistance where required by the interests of justice, the right to examine or have
examined and to compel attendance of witnesses, free assistance of an interpreter where
needed, and the right not to be compelled to testify against oneself or to confess guilt. In
addition, everyone convicted of a crime has the right to review of the conviction and
sentence “by a higher tribunal according to law.” Art. 14.5.

The U.S. made no reservation to article 14.%* Although article 4 permits
derogations from certain rights in national emergencies, the U.S. has made no derogation.
In any event, Covenant fair trial norms are non-derogable. Asthe Human Rights
Committee explains, derogations may not violate “humanitarian law or peremptory
norms of international law, for instance ... by deviating from fundamental principles of
fair trial, ...”® There are several reasons for this. First, other explicitly non-derogable
rights “must be secured by procedural guarantees, including, often, judicial guarantees.
Second, “ certain elements of the right to afair trial are explicitly guaranteed under

1 66

3 d., par. 3006.

% The U.S. “understandings’ of article 14 are not at issue here. 138 Cong. Rec. S4781-01 (daily ed., April
2, 1992), Understanding 11 (4). The U.S. understood articles 14.3(b) and (d) not to require counsel of
choice where the defendant is provided court-appointed counsel on grounds of indigence, or when heis
financially able to retain alternative counsel, or where imprisonment is not imposed. The U.S. also
understood that article 14.3(e) permits a State to require a defendant to make a showing that any witness
whose attendance he proposes to compel is necessary for his defense, and that article 14.7 does not bar
second trials by separate governmental units within the U.S. federal system.

% General Comment No. 29 on Article 4 of the Covenant: Sates of Emergency, 31 August 2001,
CCPR/C/21/Rev.1/Add.11 (“GC 29"), par. 11.

% d. par. 15.
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international humanitarian law during armed conflict, ... ”®’ Third, “the principles of
legality and the rule of law require that fundamental requirements of fair trial must be
respected ... . Only acourt of law may try and convict a person for a criminal offense.
And fourth, in death penalty cases, article 6 of the Covenant, which is non-derogable,
incorporates article 14 fair trial standards by reference.”®

168

Not only article 14 but also the right to judicial recourse under article 9.4 is non-
derogable. The Committee explains, “In order to protect non-derogable rights, the right
to take proceedings before a court to enable the court to decide without delay on the
lawfulness of detention, must not be diminished ...” "

The Convention Against Torture requires States Parties to ensure “that any
statement which is established to have been made as a result of torture shall not be
invoked as evidence” against an accused.” Although the U.S. attached reservations and
unde7rzstandi ngs to itsratification of the Convention, none relate to this exclusionary
rule.

4. Geneva Conventions |1l and IV

The U.S. is a State Party to Geneva Conventions 111 (prisoners of war) and 1V
(civilians).” Under GC 11, prisoners of war tried for crimes are guaranteed a series of
fair trial rights, including most of those set forth in Covenant article 14.” In addition,
GC 111 guarantees POW'’ s the right to be tried only by the same courts, under the same
procedures, as in cases against military personnel of the detaining power. Art. 102.
Since U.S. military personnel are tried by courts-martial subject to civilian judicial
review,” this requirement of equal treatment would, by itself, bar any trial by military
commission of prisoners of war at Guantanamo.

Fair trial guarantees are considered so essentia that “wilfully depriving a prisoner
of war of therights of afair and regular trial prescribed in this Convention” is deemed a
“grave breach” subject to criminal punishment.”

d. par. 16.

™ Art. 15. The only exception allows admission of the statement “against a person accused of torture as
evidence that the statement was made.”

2136 Cong. Rec. S17486-01 (daily ed., Oct. 27, 1990).

" The US made only two reservations to the Geneva Conventions, one relating to the death penalty in
occupied territories and the other relating to use of Red Cross emblems and insignia, neither of whichis
relevant here. See CONG. REC. — SENATE, July 6, 1955, at 9963, 9969-70.

™ Arts. 99-108. GC 11 does not explicitly guarantee the rights to a fair and public hearing before an
independent and impartial tribunal established by law, to equality before the courts, or to the presumption
of innocence. However, it guarantees POW’ s the right to trial before the same courts with the same
procedures as would hear cases against military personnel of the detaining power (art. 102), it entitles
representatives of the Protecting Power to attend the trial except in cases of State security (art. 105), and it
does expressly provide for the other fair trial safeguards pertinent here.

" See notes 172 and 173 below.

®GCIIl, art. 130.
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GC IV guarantees similar fair trial protections to “protected persons,” who may
be sentenced only by “competent courts’ after a“regular trial.””’ Again, willful
deprivation is deemed a“grave breach.” ®

“Protected persons’ under GC 1V include all those “in the hands of a Party to the
conflict” who are not prisoners of war or wounded or sick.” Thisincludesindividuals,
such as a Qaeda detainees captured in Afghanistan, who may be “ definitel y suspected of
or engaged in activities hostile to the security of the State.”®° But even if al Qaeda
detainees were not “ protected persons’ under GC 1V, they would be entitled to the even
more protective fair trial guarantees of article 75 of Protocol 1.2

5. Customary International Law

The “fundamental guarantees’ of article 75 of Protocol |, adopted in 1977, are
more protective of fair trials than the 1949 Geneva Conventions, and largely parallel the
safeguards of Covenant article 14.%

Although the U.S. has not ratified Protocol |, the fundamental guarantees of
article 75 nonethel ess bind the U.S. as customary international law. More than 160 States
have joined Protocol 1.2 The U.S. signed but did not ratify Protocol I. However, its
stated reasons for not ratifying did not include objections to the fair trial guarantees of
article 75.%* On the contrary, U.S. government legal experts and military manuals have
identified article 75 as among those provisions of Protocol | that reflect customary
international law.® Article 75 is consistent with the fair trial standards of widely ratified

"GCIV, arts. 4, 71-76 and 126.

S Art. 147.

" Art. 4.

8 Art. 5. If such persons were captured in occupied territory in Afghanistan, they would not be entitled to
“rights of communication” under GC IV “where absolute military security so requires.” Id. Rights of
communication, however, involve rights of correspondence with the outside world, not rights of fair trial,
which art. 5 requires be preserved even for such persons. 1d.; see also Commentary to art. 5 (2) (p. 57). In
any case, under Protocol I, the “fundamental guarantees’ of afair trial would be preserved in any event.
(See discussion in section D.5 below.)

8 Thisis confirmed by the Commentary to Protocol |, art. 75, par. 3082.

8 \Whereas Covenant art. 14 guarantees the right to a “fair and public hearing by a competent, independent
and impartia tribunal established by law,” art. 75.4 of Protocol | assures the right to trial before an
“impartia and regularly constituted court respecting the generally recognized principles of regular judicial
procedure ...” It then lists essentially the same safeguards asin Covenant arts. 14.2 and 14.3. Right to
counsel isimplicit in the “necessary rights and means of defence.” Commentary to Protocoal I, art. 75.4(a),
par. 3096.

% See ratification table accessible at www.icrc.org (visited May 10, 2004).

8 See Message from the President Transmitting Protocol 11 Additional to the 1949 Geneva Conventions, 26
I.L.M. 561, 562, 564 (1987) (stating objectionsto Protocol | while “recogniz[ing] that certain provisions of
Protocol | reflect customary international law™).

% T. Meron, HUMAN RIGHTS AND HUMANITARIAN NORMS AS CUSTOMARY LAW 64-65 (1989), citing Panel,
Customary Law and Additional Protocol | to the Geneva Conventions for the Protection of War Victims:
Future Directionsin Light of the U.S. Decision Not to Ratify, 81 AsiL. PRoc. 26, 37 (1987) (Lt. Coal.
B.Carnahan of the Joint Chiefs of Staff in personal capacity only); The Sixth Annual American Red Cross-
Washington College of Law Conference on International Humanitarian Law, 2 AM.U.J. INT'L.L. & PoL’Y
415, 427 (1987) (M.Matheson, Deputy Legal Adviser, U.S. Dept. of State); D. Scheffer, Remarks, 96 AsIL

12



treaties on both human rights (e.g., Covenant art. 14) and humanitarian law (GC I11 and
V). Leading commentators agree that it reflects customary international 1aw.®

6. General Principles of Humanitarian Law

By its terms Common Article 3 of the 1949 Geneva Conventions appliesonly in
conflicts of anon-international character. However, the International Court of Justice
long ago ruled that there is “no doubt” that its norms “also constitute a minimum
yardstick” and “minimum rules’ applicable in international armed conflicts, as
“elementary considerations of humanity” which reflect “general principles of
humanitarian law.”®’

Those minimum rules include a prohibition on passing sentences and carrying out
executions “without previous judgment pronounced by aregularly constituted court,
affording al the judicial guarantees which are recognized as indispensable by civilized
peoples.”® In view of theinclusion of fundamental fair trial guaranteesin widely ratified
human rights and humanitarian law treaties, these “indispensable’ judicial guarantees of
Common Article 3 should be understood to include the fair trial safeguards of the
Covenant and the “fundamental guarantees” for fair trials of Protocol 1.

7. Territorial Scope of Application

Both international human rights and humanitarian law apply to trialsin
Guantanamo, which is occupied by the U.S. under a century-old lease from Cuba which

ProC. 404, 406 (2002) (Ambassador Scheffer stated that "we need to understand fully that Article 75 of
Protocol | isavery vibrant article that the United States government has actually said represents customary
international law (even though we have not ratified Protocal 1).")

The 1997 edition of the U.S. Army, Judge Advocate General's School, International & Operational
Law Department, OPERATIONAL LAW HANDBOOK (p. 18-2) stated expressly that the U.S. views article 75
of Protocol | as“customary international law.” (Accessible at at, http://www.cdmha.org/toolkit/cdmha-
ritk/PUBLICATIONS/oplaw-ja97.pdf , visited June 4, 2004.) Although more recent editions do not repeat
this statement, neither do they qualify or retract it.

% E.g., George H. Aldrich, The Taliban, Al Qaeda, and the Determination of Illegal Combatants, 96 AM. J.
INT'L L. 891, 893 (2002); Christopher Greenwood, Protection of Peacekeepers. The Legal Regime, 7 DUKE
J. CoMP. & INT'L L. 185, 190 (1996); David L. Herman, A Dish Best Not Served at All: How Foreign
Military War Crimes Suspects Lack Protection Under United States and International Law, 172 MILITARY
L. Rev. 40, 81-82 (2002).

8 Military and Paramilitary Activities in and Against Nicaragua, Merits, Judgment, |.C.J. REPORTS 1986,
p. 14, par. 218, 219, 220. This principleis also reflected in U.S. domestic law, which makes violations of
Common Article 3 subject to criminal prosecution. 18 U.S.C. 2441 (c)(3)(2004).

8 Art. 3 (1)(d).

% The “fundamental guarantees’ of Protocol | art. 75 give “valuable indications to help explain the terms of
[Common] Article 3 on guarantees.” Commentary to Protocol | 75.4, par. 3084.
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grantstgée U.S. “complete jurisdiction and control” for aslong asthe U.S. chooses to
remain.

The Covenant therefore applies. Asthe Human Rights Committee recently
reaffirmed, States Parties are bound to respect and ensure Covenant rights “to all persons
subject to their jurisdiction” and “to anyone within the power or effective control of that
State Party, even if not situated within the territory of the State Party.”®! Thisis
consistent with the Committee' s longstanding jurisprudence, first articulated a decade
before the U.S. ratified the Covenant.® The contrary claim lately made by the U.S., %
which made no reservation on this point when it ratified, is at odds not only with the
object and purpose of the Covenant, but also with the consistent case law of other human
rights bodies on the territorial application of international human rights instruments.**

Similarly the Geneva Conventions and customary international
humanitarian law govern U.S. conduct in aterritory like Guantanamo over which the
U.S. exercises exclusive jurisdiction and effective control.*

Finally, the U.S. is responsible under customary international law for the
conduct of its organs, including those which carry out judicial functions, and of all
persons who in fact act under its direction and control, wherever they may act.®* U.S.
obligations to comply with international law thus apply wherever it may choose to
convene military commission trials.

% See Brief for the Respondentsin Rasul et al. v. Bush et al., U.S. Supreme Court Nos. 03-334 and 03-343,
March 4, 2004, pp. 9-10 (accessible at www.jenner.com/gitmo, visited June 1, 2004).

8 GC 31, par. 10.

%2 |opez Burgos, Communication No. R.12/52, Views of 29 July 1981, par. 12.1; Celiberti, Communication
No. R.13/56, Views of 29 July 1981, par. 10.1.

% In domestic court litigation challenging the prolonged detentions without due process of law at
Guantanamo, the United States has argued that it is not bound by the Covenant at Guantanamo because the
lease reserves “ ultimate sovereignty” to Cuba and the Covenant binds a State Party only within its own
territory. Rasul v. Bush, Nos. 03-334 and 343, U.S. Supreme Court, Brief for the Respondents, at 49.

% E.g., Bankovic et al. v. Belgiumet al., Eur.Ct.H.Rts. App. No. 00052207/99, Decision of 12 Dec. 2001
(Grand Chamber), par. 71; Loizidou v. Turkey, App. No. 000015318/98, Judgment of 23 March 1995
(preliminary objections), par. 62 (State Party responsible under European Convention when it “exercises
effective control of an area outside its national territory”); Coard et al. v. U.S,, Int.-Am.Comm.H.Rts,, Case
No. 10.951, Report No. 109/99, 29 Sept. 1999, par. 37.

% Extraterritorial application of the Geneva Conventions is reflected in State practice, including by the U.S.
as a member of the Security Council. E.g., Article 7 of the Statute of the International Criminal Tribunal
for Rwanda, which has subject matter jurisdiction inter alia over violations of Common Article 3 of the
Geneva Conventions, provides in relevant part that its “territoria jurisdiction ... shall extend to the territory
of Rwanda ... aswell asto the territory of neighbouring States in respect of serious violations of
international humanitarian law committed by Rwandan citizens.” (Accessible at www.ictr.org, visited May
26, 2004).

% See International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts (2001), arts. 4 (state organs exercising judicial functions) and 8 (personsin fact acting under
the instructions or under direction and control of the state) (accessible at www.un.org/law/ilc/texts, visited
June 16, 2004).
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8. Summary

The fundamental guarantees of article 75 of Protocol I, or the comparable
provisions of Geneva Conventions |11 and IV (whichever norms are more favourablein a
given case), apply to trials of prisoners at Guantanamo, except where even more
favourable fair trial safeguards are provided by the Covenant. This conclusion follows
equally from treaty law, customary law, and general principles of humanitarian law.

The next part demonstrates that the establishment, appointment, composition and
procedures of the proposed U.S. military commissions at Guantanamo violate these
international norms.

E. Violations of International Human Rights and Humanitarian Law

The proposed U.S. military commission trials violate basic fair trial standards of
international human rights and humanitarian law in numerous respects. Thefollowingis
anon-exhaustive list:%

1. U.S. Military Commissions Are Not “ Established By Law.”

Article 14.1 of the Covenant requires that every tribunal hearing criminal (or
civil) cases must be “established by law.” Interpreting an identical phrase of the
European Convention on Human Rights, the European Court of Human Rights has
recognized that the central purpose of the “established by law” requirement is to guard
against excessive executive discretion by requiring that the establishment of any tribunal
be by means of alaw duly promulgated by the legidlative body:

According to the case-law, the object of the term “established by law” in
Article 6 of the Convention is to ensure “that the judicial organizationin a
democratic society [does] not depend on the discretion of the Executive,
but that it [is] regulated by law emanating from Parliament” . . ..

The legidation establishing atribunal must be comprehensive in scope. While the
legislature need not “regulate each and every detail” of the tribunal, it must set forth “the
matters coming within the jurisdiction of [the] certain category of courts,” and
“establish(] at least the organizational framework for the judicial organization.”*

Consistent with the European case law, the Human Rights Committee directs
States Parties, in reporting on their compliance with Article 14, to “ specify the relevant
constitutional and legislative texts which provide for the establishment of the courts

9 This analysis does not address such other issues, for example, as the absence of any provision for non bis
in idem (see MCO No. 1 section 5), questions regarding proper definitions of substantive crimes (see MClI
No. 2), and restrictions on freedom of expression by defense counsel and other trial participants (e.g., MCI
No. 4, section 5.C).

% Coeme and Othersv. Bel gium, App. Nos. 00032492/96 et al., Eur.Ct.H.Rts., Judgment of 22 June 2000,
par. 98, quoting Zand v. Austria, app. no. 7360/76, Eur. Comm’ n H.Rts., Commission Report of 12
October 1978, DECISIONS AND REPORTS (DR) 15, pp. 70 and 80.

9 Zand, note 98 above, pars. 66, 68, 69.
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..."1% This obligation applies not only with respect to ordinary national courts, but
equally with regard to any military or other special courts that might be established.'%*

The President’ s Military Order violates this Article 14.1 requirement that all
tribunals be “established by law.” No statute duly enacted by the U.S. Congress
establishes military commissions.

The President’ s Military Order references as the basis of its authority three acts of
Congress: the authorization for use of military force following the attacks of September
11, 2001,'% and sections 821 and 836 of title 10 of the U.S. Code.'®® None provides the
necessary basis for military commissions to be “established by law.” The use of force
resolution makes no mention whatsoever of military commissions. Section 821 is merely
negative, providing that the jurisdiction of courts-martial does not deprive military
commissions of jurisdiction over offenders or offenses that they, “by statute or by the law
of war,” may otherwise have.®® And section 836, rather than establishing requirements
for the appointment, composition, jurisdiction or procedure of military commissions,
instead delegates to the President virtually complete discretion to define procedures for
military commissions, bounded only by his determination of what is “practicable.” 1>

Nor does any other U.S. statute “establish by law” the military commissions
envisioned in the President’s Military Order. Statutes do provide that two particul ar
offenses — aiding the enemy and spying — may be tried by “court martial or military
commission.” % These statutes fall far short of “establishing by law” the military
commissions contemplated by the President’s Military Order for trial of some 26
specified principal offenses, plus others unspecified.”’

1% Hyman Rights Committee, General Comment No. 13, Equality before the courts and the right to a fair
%Td public hearing by an independent court established by law, 13 April 1984 (hereafter “GC 13"), par. 3.
Id. par. 4.
102 A uthorization for the Use of Military Force Joint Resolution, Public Law 107-40, 115 Stat. 224 (2001).
193 president’s Military Order, preambular paragraph. The Order also references, without any specification,
“the Consgtitution and laws of the United States.” This general reference isinsufficient to satisfy the
“established by law” requirement.
10410 U.S.C. section 821 (2004) reads in its entirety: “ The provisions of this chapter conferring jurisdiction
upon courts-martial do not deprive military commissions, provost courts, or other military tribunal s of
concurrent jurisdiction with respect to offenders or offenses that by statute or by the law of war may be
tried by military commissions, provost courts, or other military tribunals.”
105 10 U.S.C. section 836 (2004) readsin its entirety: “(a) Pretrial, trial and post-trial procedures, including
modes of proof, for cases arising under this chapter triable in courts-martial, military commissions and
other military tribunals, and procedures for courts of inquiry, may be prescribed by the President by
regulations which shall, so far as he considers practicable, apply the principles of law and the rules of
evidence generally recognized in the trial of criminal casesin the United States district courts, but which
may not be contrary to or inconsistent with this chapter. (b) All rules and regulations made under this
article shall be uniform so far as practicable.”

The requirement that the President’ s procedural rules “may not be contrary to or inconsistent with
this chapter” does little to confine the President’ s discretion, because, with rare exception, the relevant
chapter is silent with respect to procedures applicable to military commissions. The procedures that are
specified can be fairly characterized as insignificant, especially in comparison to the procedures that are not
specified. See note 109 below.

1% 10 U.S.C. 88 904 and 906 (2004).

97 MCI 2, par. 6, lists the following 26 principal offenses as triable by military commission: willful killing
of protected persons, attacking civilians, attacking civilian objects, attacking protected property, pillaging,
denying quarter, taking hostages, employing poison or analogous weapons, using protected persons as
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Even as to the offenses of aiding the enemy and spying, these statutes are
insufficient. At most, they confer limited jurisdiction on military tribunals that have yet
to be “established by law.”**®® But no statute purports to establish such commissions.
None defines their appointment or composition. And with limited exceptions,*® none
establishes their procedures. Hence, no statute meets the minimum international law
requirement of “establish[ing] at |least the organizational framework for the judicial

organization.”*°

The U.S. military commissions accordingly are not established by law and hence
lack competence under international law to try any offense.

2. The Final Decision of Dispositive Matters by An Executive Official
Violatesthe Right tobe Tried by a Tribunal.

Article 14.1 of the Covenant requires that criminal cases be tried by a competent
“tribunal.” Yet the U.S. procedures do not give the military commissions — or any
judicial body -- final say on certain important dispositions of cases, which are decided
instead by an executive official.

Prior to or during the “trial,” the commission’s presiding officer isrequired to
“certify all interlocutory questions, the disposition of which would effect a termination of
proceedings with respect to a charge, for decision by the Appointing Authority.”** In
other words, the “tribunal” lacks the normal judicial power to determine that a charge
pending before it should be dismissed. That power restsinstead in the hands of an
executive official, appointed and subject to replacement at will by the Secretary of
Defense. ™

shields, using protected property as shields, torture, causing serious injury, mutilation or maiming, use of
treachery or perfidy, improper use of flag or truce, improper use of protective emblems, degrading
treatment of a dead body, rape, hijacking or hazarding a vessel or aircraft, terrorism, murder by an
unprivileged belligerent, destruction of property by an unprivileged belligerent, aiding the enemy, spying,
perjury or false testimony, and obstruction of justice related to military commissions.

However, thislist is“illustrative,” not “comprehensive” or “exclusive,” and the absence of a
particular offense from the list “does not preclude trial for that offense.” Id. par. 3.C.
198 \While neither of these statutory provisions uses the term “jurisdiction,” they could be read to confer
such jurisdiction, by implication, on any military commissions that may be established.
109 .S, statutory provisions on military commissions authorize convening authorities to assign them court
reporters and interpreters; require witnesses to appear and prohibit contemptuous acts; permit commissions
to receive certain sworn testimony given before courts of inquiry; and direct military lawyers to revise and
record their proceedings. 10 U.S.C. 828, 847, 848, 850, 3037, 8037 (2004). Other statutes exclude military
commissions from general laws on judicial review of agency action (5 U.S.C. sections 551(1)(F) and 701
(b)(1)(F)) and on pretrial release and speedy trials (18 U.S.C. 3156 and 3172), and provide that
extraterritorial jurisdiction of U.S. courts over members or employees of the U.S. armed forces or persons
who accompany them outside the U.S. do not deprive military commissions of any jurisdiction they may
have “by statute or by the law of war.” 18 U.S.C. 3261(c)(2004).

10 gee 7and, note 98 above, par. 69.

1M CO No. 1, section 4(A)(5)(d).
12 The Secretary of Defense has already replaced the first Appointing Authority he named. MCO No. 5.
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Likewise, a plea agreement between the defense and prosecution is subject to
approval, not by the commission, but by the Appointing Authority. Once he approvesit,
the commission is “bound to adjudge findings and a sentence pursuant to that plea
agreement.”**®* The commission lacks the normal judicial power, for example, to
ascertain whether the pleawas “voluntary and informed.”*'* In such cases it is not the
commission but an executive official who in reality assesses guilt and approves
punishment.

On interlocutory dismissals and plea bargains, then, the accused is deprived of his
right to be tried by atribunal. Asthe European Court of Human Rights has repeatedly
held, “the power to give a binding decision which may not be altered by a non-judicial

authority isinherent in the very notion of ‘tribunal’.”**®

3. U.S. Military Commissions Are Not I ndependent.

Article 14.1 of the Covenant, incorporated by referencein articles 75.7(a) and
75.8 of Protocol |, guarantees an accused the right to be tried by an “independent and
impartial” tribunal. Thisis“an absolute right that may suffer no exception.”**°

The United Nations Special Rapporteur on the Independence of Judges and
Lawyers considers judicia independence and impartiality to be “general principles of law
recognized by civilized nations” aswell as customary international law.™* Violations of
these fundamental norms thus also transgress the Common Article 3 ban on sentences by

13 MCO No. 1, section 6(A)(4).

141d., par. 6(A)(4) requires that a plea agreement include a written stipulation by the accused confirming
the “voluntary and informed” nature of his plea of guilty. But the ruling on these issues is made not by the
commission, but by the Appointing Authority. In contrast, in international courtsand U.S. courts-martial,
judges perform the judicial function of deciding whether guilty pleas are voluntary and informed. E.g.,
International Criminal Tribunal for the Former Y ugoslavia, Prosecutor v. Erdemovic, No. I T-96-22-A,
Judgment of 7 Oct. 1997, pars. 18-20; 10 U.S.C. 845(a) (2004).

115 Findlay v. U.K., App. No. 00022107/93, Judgment of 25 Feb. 1997, par. 77; Van de Hurk v. The
Netherlands, App.No. 00016034/90, Judgment of 19 April 1994, par. 45; Morrisv. U.K., App. No.
00038784/97, Judgment of 26 Feb. 2002, par. 73. Under arecently recognized exception, a non-judicial
officer may alter the judgment of a court-martial, but only where the alteration isin turn subject to judicial
review, i.e., where the last word remains with the judiciary. Cooper v. U.K., App. No. 00048843/99,
Judgment of 16 Dec. 2003 (Grand Chamber), pars. 106, 127-33. That exception does not apply at
Guantanamo, where thereis no judicial review of the decisions of the military Appointing Authority to
approve or modify the rulings of military commissions. See also Engel and Othersv. The Netherlands,
App. Nos. 00005100/71 et al., Judgment of 8 June 1976, pars. 30 and 68 (military members of Dutch
Supreme Military Court “enjoy[ed] the independence inherent in the Convention’s notion of a‘court,’””
where they were appointed by and removable by the Crown on joint motion of the ministries of defense and
justice and normally only asthe last assignment in their military careers); De Wilde, Ooms and Versyp v.
Belgium, App. Nos. 00002832/66 et al., Judgment of 18 June 1971, par. 78 (“court” or “tribunal” denotes
“bodies which exhibit not only common fundamental features, of which the most important is
independence of the executive and of the partiesto the case ..., but also the guarantees of judicial
procedure.”)

18 Human Rights Committee, Gonzalez del Rio v. Peru, Communication no. 263/1987, Views of 28 Oct.
1992, CCPR/C/46/D/263/1987, par. 5.2.

17 | ndependence and impartiality of the judiciary, jurors and assessors and the independence of lawyers,
Report of the Special Rapporteur, E/CN.4/1995/39, 6 Feb. 1995, pars. 34, 35.
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courts which do not afford “all the judicial guarantees which are recognized as
indispensable by civilized peoples.” 8

“Independence” refersto the freedom of the members of the tribunal from
external interference with their judicial functions, and to the “ objectively justified”
appearance of such independence.™® “Impartiality” refers to the absence of subjective
bias on the part of the members of the tribunal, and to the objectively justified appearance
of the absence of bias.*® The two concepts are “closely linked” and often treated together
by international courtsin reviewing the independence and impartiality of military
tribunals.**

In assessing independence and impartiality the Human Rights Committee |ooks
“in particular ... to the manner in which judges are appointed, the qualifications for
appointment, and the duration of their terms of office; the condition[s] governing
promotion, transfer and cessation of their functions and the actual independence of the
judiciary from the executive branch ...” 1%

By any of these measures, the lack of independence of the U.S. military
commissions is patent. Requiring an executive officer rather than the commissions to
approve interlocutory dismissals of charges and plea bargains not only deprives the
commissions of their character as“tribunals’ as noted above, but also illustrates their lack
of independence.’® Where the disposition of acase is made not by ajudicial officer but
by an executive officer, atribunal lacks judicial independence.*?*

The commissions’ lack of independence is further reflected in the fact that many
other powers normally exercised by tribunals or presiding judges are left instead to the
broad discretion of the Appointing Authority, who is an executive officer,'® and reports

18 Art. 3.1(d).
i;z E.g., Cooper, note 115 above, par. 104.

Id.
121 E g.,id.; Findlay, note 115 above, par. 73; Alfatli v. Turkey, Eur.Ct.H.Rts. App.No. 00032984/96,
Judgment of 30 Oct. 2003, par. 36.
122 GC 13, par. 3; see also Basic Principles on the Independence of the Judiciary, adopted by the Seventh
United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Milan, 26 August to
6 September 1985 and endorsed by General Assembly resolutions 40/32 of 29 November 1985 and 40/146
of 13 December 1985, pars. 1-6.
123 Findlay, note 115 above, par. 77.
124 Cooper, note 115 above, pars. 127-33; see also Inter-Am.Comm' n H.Rts., Salinasv. Peru, Case 11.084,
Report No. 27/94, 30 Nov. 1994, par. 3 (“Report 18/94 on the present case”) (Peru’s Specia Military Court
was not ‘a competent, independent, and impartial tribunal’ since, under Peru's Laws of Military Justice ..., it
comes under the Ministry of Defense, making it a special court subordinated to an organ of the Executive
Branch.”).
125 The President as Commander in Chief of the Armed Forces authorized the Secretary of Defense to issue
orders for the appointment of military commissions. President’s Military Order, note 1 above, section 4 (b).
MCO No. 1, section 2, provided that “the Secretary of Defense or a designee (“ Appointing Authority”) may
issue orders ... appointing one or more military commissions ...” MCO No. 2 of June 21, 2003, designated
the Deputy Secretary of Defense as the Appointing Authority. MCO No. 5 of March 15, 2004, designated
aretired Army Major General and former Assistant Judge Advocate General as Appointing Authority, to
serve “asacivilian.” U.S. Dept. of Defense News Release No. 187-04, March 17, 2004. However, nothing
in the military orders or instructions requires that the Appointing Authority be a civilian, or indeed provides
any criteriaat all for hisor her selection.
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to the Secretary of Defense.’® The Secretary exercises powers “through, or with the aid”
of the Appointing Authority, whose post is within the Department of Defense.™?’

The powers of the Appointing Authority may be grouped in four categories:

Commission Members and Staff: The Authority selects, appoints, removes for
cause, fills vacancies, determines the number of members and sel ects the presiding
officers of commissions;*® and assigns their administrative personnel.*** The only
criteria provided for selection are that commission members must be U.S. military
officers and “competent to perform the duties involved,”** and at least one must be a
U.S. military lawyer. ™!

The “manner of appointment” of commission membersis an important indication
of their lack of independence.** The lack of criteria and transparency in their selection
process raises troublesome questions of potential, unseen interference in the
independence of the commissions. Nothing precludes the Appointing Authority from
selecting members with aview to favoring the prosecution over the defense, or provides
any means by which the defense might be made aware of any such “hand picking” of the
“judges.” Thisrisk is aggravated by the entirely ad hoc nature of the appointments. A
military officer may be appointed to sit on one commission, and then never be appointed
to another, or the officer may be appointed repeatedly. The Appointing Authority’s
discretion to control the composition of commissionsis wide and unchecked.

Trial Procedures: The Authority is empowered to decide many questions of trial
procedure normally ruled on by courts, including all interlocutory questions the presiding
officer may choose to refer.** In addition, he or she may close the proceedings to the
public and may even exclude the accused and his civilian defense counsel.™** Even when
proceedings are open, the Authority decides at his “discretion” on the attendance of the
public and press, and aso decides on public release of transcripts “at the appropriate
time.”** The Authority directs the time and place of each commission session;**®
conducts an “administrative review” of the record of trial and may return the case for
further proceedings if necessary;**’ approves or disapproves any communications by
prosecutors, military and civilian defense counsel “and associated personnel” to the news

126 MCI No. 6, April 15, 2004, Reporting Relationships for Military Commission Personnel, section
3(A)(2).

1271d., citing 10 United States Code section 113(d), which authorizes the Secretary to “perform any of his
functions or duties, or exercise any of his powers through, or with the aid of, such personsin, or
organizations of, the Department of Defense as he may designate.”

128 MCO No. 1, sections 2, 4(A)(1), 4(A)(2), 4(A)(3), and 4(A)(4).
1291d. 4(D).

1301d. 4(A)(3).

BL1d. 4(A)(4).

132 See Findlay, note 115 above, par. 73.

133 MCO No. 1, section 4(A)(5)(d).

1341d. 6(B)(3).

135 |d.

3614, 6(B)(4).

371d. 6(H)(3).
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media “regarding cases and other matters related to military commissions”;**® and may

limit the time between the trial on the merits and the sentencing hearing.**® Exercise of
these normally judicial powers by an executive officer constitutes direct interference with
the independence of the commissions.

Decisions on Char ges and Dispositions: The Authority acts, on the one hand, as
chief prosecutor, by approving and referring all charges to commissions.**® On the other
hand, as noted above, he or she is directed to perform judicial functions by deciding all
interlocutory questions whose disposition would terminate the proceedings on any
charge.**! Likewise the Appointing Authority intrudes on judicial independence by
approving and effectively directing the commission to accept and follow any plea
agreements.#?

Regulation of the Defense: The Authority also has strong powers that may limit
or chill the defense. Most significantly, the Authority may revoke the right of an attorney
to appear before any military commission,** bar permanently any individual from
commissions, and otherwise impose sanctions for violations of military commission
instructions and rules.*** When an accused selects a particular military defense counsel,
but requests that hisinitially assigned military counsel continue, the Authority decides
whether to grant the request.* The Authority also assigns interpreters to the defense “as
necessary”; “*° approves requests for additional members of the “defense team” ;**’
approves requests for exceptions from restrictions on travel and communications by
civilian defense counsel, including requests for travel away from Guantanamo after
proceedings begin;*® may impose “reasonable restriction on the time and duration of
contact” between civilian defense counsel and the accused;*° and may direct the chief
military defense counsel to carry out such defense-related functions as the Appointing
Authority may choose.**

138 MCI No. 3, April 15, 2004, Responsibilities of the Chief Prosecutor, Prosecutors, and Assistant
Prosecutors, section 5(c); MCI No. 4, April 15, 2004, Responsibilities of the Chief Defense Counsel,
Detailed Defense Counsel, and Civilian Defense Counsel, April 30, 2003, section 5 (c).

139 MCI No. 7, April 30, 2003, Sentencing, section 4(A).

140 MCO No. 1, sections 3(A), 6(A)(1) and (2). In contrast, the revised British system for air force courts-
martial, which the European Court of Human Rights found to be independent and impartial, permits the
Authority only to refer chargesto the prosecutor. It isthen the prosecutor’ s office “which decides whether
a prosecution by court-martial should be pursued or not.” Cooper, note 115 above, par. 112. Moreover,
unlike U.S. military prosecutors, the chief prosecutor in British air force courts-martial is not a military
officer but a civilian “answerable to the Attorney General only.” Id. par. 113.

1 MCO No. 1, section 4(A)(5)(d).

121d. 6(A)(4).

193 1d. 4(A)(5)(b).

1% MCI No. 1, April 30, 2003, Military Commission Instructions, section 4.

%5 MCO No. 1, section 4(C)(3)(a).

146 1d. 5(J).

“"MCI No. 5, Annex B, Feb. 5, 2004, section 11.C.

“S1d. I1.E.

“d. 11LH.

0 MCI No. 4, April 15, 2004, section 4(B).
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In addition, the Appointing Authority may issue further regulations for the
conduct of commission proceedings.™*

The lodging of such extensive powers, many ordinarily exercised by courts —
including the final say on judgments -- in asingle executive officer violates judicial
independence and impartiality. Even though the comparable powers of British army
court-martial “convening officers” were less sweeping, discretionary and judicial in
character,*? the European Court of Human Rights ruled that they objectively justified
doubt as to the independence and impartiality of British courts-martial.*> Yet the U.S.
Appointing Authority has even greater power to interfere with the judicial independence
of military commissions.

In addition, all members of the military commissions are serving military
officers,™ afactor justifying doubt as to their independence.’®® They are subject to
military performance evaluations,™® a further reason to doubt their independence.™’

31 MCO No. 1, section 7(A).
132 | ike aU.S. Appointing Authority, the British “convening officer” decided on the charges, convened the
court-martial and appointed its members. His “agreement,” too, was necessary before the prosecutor could
accept a plea agreement. However, his agreement — unlike that of a U.S. Appointing Authority — did not
bind the court-martial. Similarly, his agreement was “usually” sought before charges could be withdrawn —
unlike the U.S. Appointing Authority, whose approval must be obtained to withdraw charges. Findlay, note
115 above, pars. 38, 74. Further, the “convening officer” did not exercise the powers over trial procedure,
including scheduling and closing hearings, of the U.S. Appointing Authority. Id. pars. 36-41.

The “convening officer” also acted as the “confirming officer.” In this capacity, he waslike the
U.S. President or Secretary of Defense insofar as his ratification was required before a sentence could
become final. Id. par. 77.
133 1d. pars. 74, 80. See also DeCubber v. Belgium, App. No. 00009186/80, Eur.Ct.H.Rts., Judgment of 26
Oct. 1984, pars. 29-30 (impartiality of judge open to doubt where he also served as investigating judge, and
distinctions between judicial and prosecutorial roles not “clear-cut”).
4 MCO No. 1, section 4(A)(3).
155 The European Court of Human Rights found the participation of civiliansin key positions on British air
force courts-martial to be “one of the most significant guarantees of the independence of the court-martial
proceedings.” Cooper, note 115 above, par. 117. Among the factors the European Court found negating
the independence and impartiality of Turkish National Security Courts was that one of the three members
of these courts was a military judge, and such officers are “ servicemen who still belong to the army, which
in turn takes its orders from the executive.” Incal v. Turkey, App. No. 00022678/93, Judgment of 9 June
1998, par. 68. The accused, acivilian, “could legitimately fear that because one of the judges ... wasa
military judge [the court] might allow itself to be unduly influenced by considerations which had nothing to
do with the nature of the case.” 1d. par. 72. Accord, Alfatli, note 121 above, par. 40.

138 MCI No. 6, section 3(A)(8). Commission members “continue to report to their parent commands.” Id.
3(B)(10).

57 The performance of members on the commission may not be considered in preparing their military
performance evaluations. Id. This does not, however, dispel legitimate doubt. In Grieves, note 159 below,
par. 84, the British government similarly argued that a naval Judge Advocate was “not reported on as
regards his performance” in courts-martial. The European Court was unimpressed. It noted that the Judge
Advocate — like the members of U.S. military commissions—“is a serving naval officer in a post which
may or may not be alegal one and who, ..., sitsin courts-martia only fromtimeto time.” Id. par. 85.
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Most have career aspirations within the military,**®

justifying doubt.**®

yet another factor objectively

These pervasive structural defects are aggravated by the public statements by the
Commander in Chief (the President) characterizing the prisoners at Guantanamo as “bad
men,”*® and by the Secretary of Defense that “the peoplein U.S. custody are ... enemy
combatants and terrorists who are being detained for acts of war against our country.”*%*
To counter these widely publicized statements would require strong structural guarantees
of independence.’® Y et the commissions are burdened by the opposite: strong structural
interferences with their independence.

In addition, the executive establishment of military commissionsto try offenses
that could otherwise be heard by civil courts with full guarantees violates the widely
accepted principle of judicial independence that, “ Everyone shall have the right to be
tried by ordinary courts or tribunals using established legal procedures. Tribunals that do
not use the duly established procedures of the legal process shall not be created to
displace the jurisdiction belonging to the ordinary courts or judicial tribunals.” 3

18 MCO No. 1, section 4(A)(3) requires that commission members be military officers, although they may
include retired officers recalled to active duty.

9 1n Grievesv. U.K., App. No. 00057067/00, Judgment of 16 Dec. 2003, pars. 88, 91, a Grand Chamber of
the European Court of Human Rights found that career aspirations of British navy court-martial members
were among the factors objectively justifying doubts about their independence and impartiality. In
contrast, in Cooper, note 115 above, pars. 104-34, the Grand Chamber found British air force courts-
martial to be independent and impartial. Among the differences that led the European Court to condemn
navy courts-martial were “the absence of a full-time [presiding officer], with no hope of promotion and no
effective fear of removal and who was not subject to report on hisjudicial decision-making ...” This
“deprives naval courts-martial of what was considered, in the air-force context, to be an important
contribution to the independence of an otherwise ad hoc tribunal. ... [A]nd most importantly, the Judge
Advocate in anaval court-martia isaserving naval officer who, when not sitting in a court-martial, carries
out regular naval duties. In contrast, the Judge Advocate in the air-force is a civilian working full-time on
the staff of the Judge Advocate General, himself a civilian.” Grieves, pars. 81-82.

U.S. military commissions are much closer to British navy than to air-force courts-martial. The
U.S. presiding officer is not permanent but ad hoc. MCO No. 1, section 4(A)(4). He has the same hope for
promotion as any other military officer. Heisnot acivilian but a“Military Officer who is ajudge advocate
of any United States armed force.” Id.

10 E 9., N. Watt, Bush Aids Blair By Halting Trial of Britons in Guantanamo Bay, THE GUARDIAN
(London), July 19, 2003, p. 8.

161 Remarks by Secretary of Defense Donald Rumsfeld to Greater Miami Chamber of Commerce re:
Prisoners being held at Guantanamo Bay, Miami, Fla., Feb. 13, 2004 (accessible at www.defenselink.gov).
162 M embers of commissions are all subordinate in the military chain of command to the President and
Secretary of Defense. Where “atribunal’s members include persons who are in a subordinate position, in
terms of their duties and the organization of their service, vis-a-vis one of the parties, accused persons may
entertain a legitimate doubt about those persons’ independence.” Alfatli, note 121 above, par. 44.

163 Basic Principles on the Independence of the Judiciary, adopted by the Seventh United Nations Congress
on the Prevention of Crime and the Treatment of Offenders, Milan, 26 August to 6 September 1985 and
endorsed by UN G.A. Res. 40/32 of 29 November 1985 and 40/146 of 13 December 1985, par. 5. Accord,
Int.-Am.Ct.H.Rts., Castillo Petruzzi v. Peru, Judgment of 30 May 1999, par. 129 (“A basic principle of the
independence of the judiciary isthat every person has the right to be heard by regular courts, following
procedures previously established by law. States are not to create “[t]ribunal s that do not use the duly
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For all of these reasons, doubts about the independence of the military
commissions are objectively justified. The commissionsfail to meet minimum
international standards of judicial independence.'® For this additional reason, they lack
competence under international law to try any offense.

4, U.S. Military Commissions Are Not Impartial.

The commissions are instructed to act “impartially.”** This formal undertaking,
however, does not suffice to assure impartiality in fact or in appearance.’® Doubts about
their impartiality are “objectively justified” by the same factors that negate their
appearance of independence.

In addition, their impartiality is open to doubt because they empower members of
one armed force to sit in judgment on their presumed enemies. In Ocalan v. Turkey the
European Court of Human Rights found that even a single military judge on athree-judge
tribunal, even for only a portion of the proceedings, tainted its impartiality (and
independence).®” Among other factors, doubts were objectively justified by “the
exceptional nature of thetria itself concerning a high-profile accused who had been
engaged in alengthy armed conflict with the Turkish military authorities ...”

The impartiality of U.S. military commissionsin judging their presumed
adversaries, like that of the Peruvian anti-terrorism courts condemned by the Human
Rights Committee, isin doubt because they consist of “serving members of the armed
forces.” Thisviolatesthe“cardinal aspect of afair trial ... that the tribunal must be, and

established procedures of the legal process|...] to displace the jurisdiction belonging to the ordinary courts
or judicial tribunals.”)

Likewise the Human Rights Committee “ notes the existence, in many countries, of military or
special courts which try civilians. This could present serious problems as far as the equitable, impartia and
independent administration of justiceis concerned. Quite often the reason for the establishment of such
courts is to enable exceptional procedures to be applied which do not comply with normal standards of
justice. While the Covenant does not prohibit such categories of courts, nevertheless the conditions which
it lays down clearly indicate that the trying of civilians by such courts should be very exceptional and take
place under conditions which genuinely afford the full guarantees stipulated in article 14.” GC 13, par. 4.

184 The UN Special Rapporteur on the Independence of Judges and Lawyers “expressed his deep

concern” over the U.S. Military Order authorizing trials by military commission. The Rapporteur was
“especially concerned about the impact of such measures on the rule of law and due process and the wrong
signals such action ... could have on other member States, particularly the developing States.” Reports that
the U.S. was considering “setting up parallel courtsto deal with terrorist-related offences are matters of
grave concern.” Report of the Special Rapporteur, E/CN.4/2003/65, 10 January 2003, pars. 37, 39.

15 MCO No. 1, section 6 (B)(2).

166 The European Court of Human Rights has found doubts about impartiality objectively justified even
though British court-martial members were sworn to act “without partiality,” Findlay, note 115 above, pars.
35, 75 and 80, and even though Turkish military judges on National Security Courts were constitutionally
guaranteed to be independent and to judge “according to their personal conviction, in accordance” with the
law, Incal, note 155 above, pars. 27, 67, 73.

167 App.No. 00046221/99, Judgment of 12 March 2003, pars. 111-21.

% 1d. at 120.
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be seen to be, independent and impartial .” **® U.S. military commissions accordingly lack
competence under international law to try any offense.

5. U.S. Military Commissions I mpermissibly Discriminate Against And
Among Non-U.S. Nationals.

(a) Discrimination Against Non-U.S. Nationals

The President’ s Military Order authorizes trial by military commission of
members of al Qaeda and other alleged international terrorists only if they are non-
citizens of the U.S.*"

Thus, if aforeign national and an American both join al Qaeda, and both commit
the same terrorist bombing, the foreign national can be tried by military commission, but
the American cannot. The American would be entitled to trial either by a civil court with
full judicial guarantees,*™ or by court-martial presided over by a certified military
judge,*”? and subject to judicial review by independent civil courts of appeal, including
the U.S. Supreme Court.*"

This discrimination contravenes both international human rights and humanitarian
law. Covenant article 2.1 requires States Parties to recognize Covenant rights “without
distinction of any kind.” Article 26 adds, “All person are equal before the law and are
entitled without any discrimination to the equal protection of the law.” Although afew

189 Human Rights Committee, Polay Campos v. Peru, Comm.N0.577/1994, Views of 9 Jan. 1998, par. 8.8.
Peruvian anti-terrorism tribunal judges, unlike the members of U.S. military commissions, were
anonymous. But that distinction makes the U.S. commissions even more suspect by comparison. The
Human Rights Committee’s concern was precisely that behind the anonymity of the Peruvian judges, a
member of the military might sit asajudge. Id. In contrast, it isacertainty that all members of U.S.
military commissions will be members of the military.

70 president’s Military Order, section 2(a). Thetitle of the Order is“Detention, Treatment and Trial of
Certain Non-Citizensin the War Against Terrorism.”

" See e.g., Reid v. Covert, 354 U.S. 1, 35-41 (1957). This difference in treatment is not mandated by the
U.S. Constitution, at least as interpreted during World War |1, when the Supreme Court upheld atrial by
military commission of a presumed U.S. citizen. Ex parte Quirin, 317 U.S. 1, 37-38 (1942).

72 The presiding officer of amilitary commission need merely be a military lawyer, i.e., “a
Military Officer who is ajudge advocate.” MCO No. 1 section 4(A)(4). This officer deliberates and votes
in closed session with other commission members. Id. section 6 (F). In contrast, the law requires that the
presiding officer of aspecial or general court-martial be amilitary judge, i.e., ajudge advocate who is also
“certified to be qualified for duty as a military judge by the Judge Advocate General,” and who “may not
consult with the members of the court except in the presence of the accused, trial counsel, and defense
counsel, nor may he vote with the members of the court.” 10 U.S.C. 826 (a), (b) and (€) (2004).

% The U.S. Congress has established a Court of Appeals for the Armed Forces, consisting of five judges
“appointed from civilian life” by the President, subject to advice and consent of the Senate, for 15 year
terms, who can be removed only for neglect of duty, misconduct or mental or physical disability. 10
U.S.C. 941, 942 (@), (b) and (c) (2004). All courts-martial death sentences are subject to mandatory review
by that Court, and all persons whose court-martial convictions have been upheld by a military appeals court
are entitled to petition for review by that Court. 10 U.S.C. 867 (a)(1) and (3) (2004). Discretionary review
of itsdecisionsis available from the U.S. Supreme Court. 10 U.S.C. 867a(a). In addition, court-martial
convictions may be reviewed by habeas corpus. E.g., Parker v. Levy, 417 U.S. 733 (1974).
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Covenant rights may be denied to non-citizens,** “[t]he general rule s that each one of

the rights of the Covenant must be guaranteed without discrimination between citizens
and aliens.”*" Geneva Conventions |11 and IV, aswell as Protocol |, are in accord.*”®

Not all differencesin treatment are discriminatory. Distinctions may be upheld
“if the criteriafor such differentiation are reasonable and objective and if theamisto
achieve a purpose which is legitimate under the Covenant.” "

The President’ s Military Order, however, articulates no justification, let alone a
“reasonable and objective” basis, to discriminate against foreign nationals. It justifies
trial by military commission in order to “protect the United States and its citizens, and for
the effective conduct of military operations and prevention of terrorist attacks,” and
because of the “danger to the safety of the United States and the nature of international
terrorism.”*"® But it makes no effort to explain why these rationale apply to foreign but
not to American international terrorists, and none is apparent. On the contrary, where the
subject matter jurisdiction of specia courts for alleged terrorists “is not based on
objective criteria but on the nationality of the suspected terrorists,” the result is
“ discrimination based on nationality.” "

In failing to articulate a*“ reasonable and objective’ basis for relegating certain
accused to a separate and inferior trial system, the President’s Military Order is similar to
the Irish special court legidlation found by the Human Rights Committee to violate
Covenant article 26 rights to equality before the law and to equal protection of the law.**°
Like the President’ s Military Order here, which gives him unfettered discretion to refer

1% Non-citizens may be denied the rights to freedom of movement and residence within a country, art. 12.1;
the rights to enter and not to be expelled from a country, arts. 12.4 and 13; and the rights to vote and take
part in public affairs and public service, art. 25.

> General Comment No. 15, The position of aliens under the Covenant, 11 April 1986 (“GC 15"), par. 2.
76 «[ Al prisoners of war shall be treated alike ..., without any adverse distinction based on ... nationality
... GCIII art. 16. Protected persons under GC IV shall be treated “without any adverse distinction.”

Art. 27. Protocol | “fundamental guarantees’ must be provided “without any adverse distinction based
upon ... national ... origin ..."” Art. 75.1.

7 General Comment No. 18, Non-discrimination, 10 Nov. 1989 (“GC 18"), par. 13. The United States
interprets articles 2.1 and 26 to permit distinctions “when such distinctions are, at minimum, rationally
related to alegitimate governmental objective.” 138 CONG.REC. $4781-01 (daily ed., April 2, 1992),
Understanding 11(1). It isnot clear that this test differs from the “reasonable and objective” language used
by the Committee. In any event neither the President’ s Military Order nor logic explains why trying
foreign but not American members of a Qaeda by military commission is “rationally related” to the
legitimate objective of countering international terrorism.

178 Sections 1 (e) and (f).

17 Report of the Working Group on Arbitrary Detention, note 55 above, E/CN.4/2004/3, 15 Dec. 2003, par.
67.

1% Kavanagh v. Ireland, Communication No. 819/1998, Views of 26 April 2001, CCPR/C/71/D/819/1998,
par. 10.3. A mgority of the Committee found it unnecessary to consider whether the Irish law also violated
the article 14.1 requirement of equality before the courts, id., but five members found a violation of that
provision aswell. Individual Opinion of Committee members Henkin, Lallah, Medina, Khalil and Vella.
The Committee also relied on the fact that judicial review was “effectively restricted,” id. par. 10.2,
whereas in the case of U.S. military commission judicial review is expressly prohibited. President’s
Military Order, note 1 above, section 7(b).
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certain cases to military commissions,*®! the Irish law authorized referral of certain cases

to special courtsin the “unfettered discretion” of prosecutors.® In addition, like the
Order here, which requires no explanation of why cases are referred to trial by military
commission, the Irish law allowed prosecutors to refer cases to special courts with no
explanation of why ordinary courts were “inadequate” for some cases but not others.*®

Trials before civil courts with full judicial safeguards are not among those few
Covenant rights afforded only to citizens. Under article 14.1, “All persons shall be equal
before the courts and tribunals.” The minimum guarantees of article 14.3 must be
provided “in full equality.” The Human Rights Committee elaborates. “Aliens shall be
equal before the courts and tribunals, .... Aliensare entitled to equal protection by the
law. There shal be no discrimination between aliens and citizens in the application of
these rights.” %

While the general right to equality is not expressly listed among those Covenant
rights which are non-derogable,’® the U.S. has not derogated from the Covenant. Even if
it had, derogations may not be “inconsistent with ... other obligations under international
law, ...”*®® Asthe Human Rights Committee notes, this includes “particularly the rules of
international humanitarian law.”**’

Far from justifying discrimination in trials of non-citizens, international
humanitarian law guarantees equal or better treatment of foreign citizens. Geneva
Convention |11 grants foreign prisoners of war the right to trial before the “ same courts’
using the “same procedures” as apply to soldiers of the Detaining Power.'®® Geneva
Convention IV grants fair trial rights to civilians,**%only if they are “not nationals’ of the
Detaining Power.’® And Protocol | provides “fundamental guarantees” for persons not
already protected by GC 111 or IV, “without any adverse distinction” based upon, among
other grounds, “other status, or on any other similar criteria”*** The prohibition of

discrimination based on “other status” includes discrimination based on nationality.'*

181 president’s Military Order, section 2(a)(2), authorizing military commission trials only in cases which
the President deems “in the interest of the United States.” The Order provides no criteriafor this
determination, much less any means of judicial review of the determination.

182 Kavanagh, par. 10.2.

183 |d

84 GC 15, par. 7.

185 Article 4 prohibits derogations that involve discrimination “solely on the basis of race, colour, sex,
language, religion or social origin.”

O Art. 4.1,

87.GC 29, par. 9.

1% Art. 102.

BIGCIV, arts. 71-78 and 126.

OArt. 4.

LA, 75.1.

192 See Views of the Human Rights Committee in Gueye v. France, Communication no. 196/1985,
Decision of the Human Rights Committee, 6 April 1989, CCPR/C/35/D/196/1985, par. 9.4 (nationality
discrimination congtitutes discrimination based on “other status’ under art. 26 of the Covenant). See also
Int.-Am.Ct.H.Rts, Adv.Op. OC-18, Legal Satus and Rights of Undocumented Migrants (2003), pars. 110
(principle of non-discrimination is jus cogens) and 121 (due process must be guaranteed to all without
discrimination based on migratory status).
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In brief, the U.S. relegation of foreign citizensto trial by military commission,
while American citizens accused of the same crimes are entitled to trial by civil courts or
(if members of the military) by courts-martial with greater fair trial protections,
constitutes discrimination contrary to international human rights and humanitarian law.

(b) Discrimination Among Non-U.S. Nationals

U.S. military commission procedures also discriminate among foreign citizens of
different nationalities. After the British Prime Minister reportedly pressed the matter
with the U.S. President, the British Attorney General announced in July 2003 that the
Americans had agreed to a series of concessions for the trials of two British citizens who
are among the first six prisoners designated as eligible for trial by military commission.
Unlike citizens of other nations, British citizens will not face the death penalty and will
be able to “choose their own U.S. civilian lawyers, use British lawyers as consultants and
speak confidentially with their attorneys. More contacts with their families and

immediate visits by British officials were also promised, as were public tridls, ...."

Similar concessions for Australian prisoners were announced in November
2003.'%

U.S. officials contend that these concessions were based on a case-by-case
analysis of the evidence and security issues involving the British and Australian
prisoners.’®® Y et they were announced only after significant, prolonged, high-level
diplomatic pressure from two of America’s closest alies. No other nation’s prisoners
have been offered comparable concessions.

Discrimination in favor of foreign nationals of some countries and against foreign
nationals of other countries denies equal protection of the laws in violation of article 26
of the Covenant,™® and hence articles 75.7 and 75.8 of Protocol | as well.

1% B Graham and T. Branigan, Two Britons at Guantanamo Will Not Face the Death Penalty; Official
Denies U.S Is Dealing Out Separate Justice to Favorites, WASHINGTON PosT, July 23, 2003, A18. Even
so0, months of negotiations have yet to produce complete agreement; as of February 2004 negotiations
reportedly broke down over British insistence on aright of judicial appeal from the military commissions.
G. Jones, Blunkett calls for ‘fair deal,” THE DAILY TELEGRAPH (London), Mar. 8, 2004, p. 4.

194 U.S. Dept. of Defense News Release No. 892-03, Nov. 25, 2003, U.S. and Australia Announce
Agreements on Guantanamo Detainees. Australian prisoners will not face the death penalty; will not have
their attorney-client conversations monitored; will not face prosecution evidence that would require closed
proceedings from which the accused would be excluded; can have appropriately cleared foreign attorneys
as consultants to the defense team with access to case material on a case-by-case basis; will have increased
family contacts; and may be able to serve any sentencein an Australian prison. See also U.S. Dept. of
Defense, News Release No. 564-04, June 10, 2004, Guantanamo Detainee Charged.

1% The U.S. claimed that its concessions to the Australians were “ case specific” and made “[a]fter
examining the specific facts and circumstances surrounding each Australian detainee case ...” 1d. Similarly
its concessions to the British were “based on the evidence” and the “circumstances of their cases.” U.S.
Dept. of Defense News Release No. 541-03, July 23, 2003, DOD Statement on British Detainee Mesetings.
1% Karakurt v. Austria, No. 965/2000, Human Rights Committee, Views of 29 April 2002, pars. 8.3-8.4
(finding violation of art. 26 by Austriain differing treatment of Turkish and other European nationalsin
private employment councils); Van Oord v. The Netherlands, No. 658/1995, Human Rights Committee,
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The U.S. military commissions, then, discriminate both against and among
foreign nationals. Both forms of discrimination violate international human rights and
humanitarian law.

6. U.S. Commissions Do Not Prosecute Prisoners of War Before the Same
Courts Using the Same Procedures as Would Be Used to Prosecute U.S.
Soldiersfor Such Crimes.

Prisoners at Guantanamo who were members of the Taliban armed forces (as
opposed to members of a Qaeda or civilians) likely qualify as prisoners of war eligible
for the protections of the Third Geneva Convention.*®” The Third Convention (art. 102)
grants POW’ s the right to be tried by the “same courts’ using the “same procedures’ as
would be used against members of the armed forces of the detaining power. Yet U.S.
soldiers accused of similar offenses are tried by courts-martial, presided over by certified
military judges and subject to review by civil courts.*®® Independently of the
discrimination against all foreign nationals, trials by military commission violate the GC
[11 rights of those who qualify as POW'’s.

7. Prolonged Pretrial Detention Without Charge Violatesthe Rightsto
Prompt Notice, Appearance Before a Judge, Judicial Recour se, Judicial
Investigation and Trial, and to Limited Pretrial Detention of Prisoners of
War.

Prisoners were held at Guantanamo for over two years before the first criminal
charges were filed in two cases in February 2004.** As of mid-June 2004, prisoners have
been held for over two and a half years since their initial capture, without any trials
having begun. Thefirst trial is now reportedly expected to begin in August 2004.>® This
prolonged detention without notice of charge, appearance before ajudge, judicia
recourse or trial violates international human rights and humanitarian law.

The Covenant requires promptness at all procedural stages leading to criminal
convictions. Persons arrested must be informed “promptly” of any charges (arts. 9.2 and
14.3(a)). They must be brought “promptly” before ajudge or judicial officer (art. 9.3).

Views of 14 August 1997, pars. 8.4-8.6 (reviewing under Covenant art. 26, but not finding discrimination,
in preferential treatment of foreign nationals of certain countriesin regard to social security and taxes).

197 Jiri Toman, The Status of Al Qaeda/Taliban Detainees Under the Geneva Conventions, 32
| SRAEL YEARBOOK OF HUMAN RIGHTS 271, 280-87 (2003).

1% See notes 172 and 173 above.

1% On February 24, 2004, two Guantanamo detai nees were charged with being members of ajoint criminal
enterprise and conspiracy to commit various war crimes and terrorism. U.S. Dept. of Defense News
Release No. 122-04, Feb. 24, 2004. An earlier action was taken with regard to another detainee who,
although not yet charged, was assigned a military defense counsel on December 3, 2003, U.S. Dept. of
Defense News Release No. 912-03, Dec. 3, 2003 -- three weeks after the U.S. Supreme Court agreed to
review whether U.S. courts have jurisdiction to hear his claims that he is being unlawfully detained. Rasul
v. Bush, 124 S.Ct. 534 (2003).

20 N, Lewis, Australian May Face U.S Tribunal, NEW Y ORK TIMES, June 2, 2004, p. A16.
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Everyone deprived of liberty — not only those arrested on criminal charges -- is entitled to
bring proceedings before a court, so that the court may decide “without delay” on the
lawfulness of the detention (art. 9.4). Everyone charged with crimesis entitled to trial
“within areasonable time” (art. 9.3) and “without undue delay” (art. 14.3(c)).

The Geneva Conventions also require prompt processing. In the case of prisoners
of war, judicia investigations must be conducted “as rapidly as circumstances permit”
and thetrial “as soon as possible.” Pretrial confinement of POW'’s cannot lawfully
exceed three months.”* Likewise civilians and protected persons must be “promptly
informed” of the charges and brought to trial “as rapidly as possible.”?** Similarly the
“fundamental guarantees’ of Protocol | require that the accused be “informed without
delay” of the particulars of charges,?®® and incorporate the other Covenant temporal
guarantees set forth above.

The Human Rights Committee interprets these temporal guarantees strictly:

Charges: Theright to be informed “promptly” of the charges arises during an
investigation as soon as a court or prosecutor “decides to take procedural steps against a
person suspected of a crime or publicly names him as such.”*** The Committee has
found violations of article 9.2 where the accused was not informed at the time of arrest,
or when the accused was held for ten days before being informed.?®

205

In contrast, defendants before U.S. military commission are not entitled to be
notified of the charges “promptly,” but only “sufficiently in advance of trial to prepare a
defense.”?°” As noted above, only three Guantanamo prisoners have been notified of
charges. Thefirst two were not notified until February 2004, and charges against the
third were not brought until June 2004.

Judge: Delaysin bringing an arrested person before ajudge or judicial officer
“must not exceed a few days.”*® The Committee has found violations of article 9.3 in
cases of delays as short as four or five days.”®® No Guantanamo detainee has yet been
brought before a judge or judicia officer.

Judicial Proceedings: The Committee has found violations of article 9.4 in cases
where the accused was prevented for a period of as little as one week from bringing

2L GC I art. 103.

22GCIV art. 71.

23 protocol | art. 75.4(a).

24 GC 13, par. 8.

25 Drescher Caldasv. Uruguay, Comm. No. 43/1979, Views of 21 July 1983, par. 14; Bithashwiwa v.
Zaire, Comm. No. 241/1987, Views of 29 Nov. 1989, par. 13 (b).

26 £j||astre and Bizouarn v. Bolivia, Comm. No. 336/1988, Views of 6 Nov. 1991, par. 6.4.

27 MCO No. 1, section 5 (A); see also section 6(A)(3). This complies with the right of a prisoner of war to
be notified of the particulars of charges “in good time before the opening of the trial.” GC 111 art. 105. That
right, however, isin addition to the separate right to be notified of charges“promptly.” Both rights must be
respected.

2% General Comment 8 (“GC 8”), Right to Liberty and Security of Persons, 30 June 1982, par. 2.

2 Freemantle v. Jamaica, Comm. No. 625/1995, Views of 28 April 2000, pars. 7.4 and 7.5; Teran Jijon v.
Ecuador, Comm. No. 277/1988, Views of 8 April 1992, par. 5.3.

30



judicial proceedings to challenge his detention.”*° No Guantanamo detainee has yet been
permitted to bring such proceedings. On the contrary, some U.S. courts have ruled that
they lack jurisdiction over such claims, although the matter is currently under review by
the U.S. Supreme Court.?**

Pretrial Detention: In addition to the GC 11 rule (art. 103) that pretrial detention
of POW'’s not exceed three months, the Covenant rule for other prisonersis that any
pretrial detention must be “as short as possible.”**? Prisoners at Guantanamo have been
detained for up to two and a half years.

Trial: Thearticle 14.3 (c) requirement of trial “without undue delay” appliesto
“all stages” of proceedings, both in first instance and on appea .>** Since no trials have
yet begun at Guantanamo and no appeals are permitted, at this stage one can consider
only the delay in the first phase, namely the delay ininitiating trial proceedings. Some
two and a half years after theinitial detentions, no trials have begun at Guantanamo.

In short, the procedural delays at Guantanamo do not come close to meeting the
standards for prompt procedures set by the jurisprudence of the Committee.

This conclusion is not disturbed by the U.S. argument that initially it held
prisoners only for purposes of protection (denying their services to the enemy) and
intelligence interrogations, and not for purposes of crimina investigation.”** The U.S.
may argue, therefore, that the time clock for purposes of criminal procedures did not
begin to run until the point in time when criminal prosecution became a purpose of
detention.

Any such argument would be both unfounded in fact and unsound in law. High
level U.S. documents reveal that potential criminal prosecution was, from at least January
2002, one purpose of detention at Guantanamo.?™> And in cases where prisoners were
originally detained for security or intelligence purposes, outside the criminal justice

29 Torresv. Finland, Comm. No. 291/1988, Views of 5 April 1990, par. 5.3.
21 Al Odah v. U.S,, 321 F.3d 1134 (D.C.Cir), cert granted sub nom. Rasul v. Bush, 124 S.Ct. 534 (2003).
212

GC 8, par. 3.
23 GC 13, par. 10.
214 See Brief for the Respondentsin Rasul et al. v. Bush et al., U.S. Supreme Court Nos. 03-334 and 03-
343, March 4, 2004, pp. 5, 53-54 (accessible at www.jenner.com/gitmo, visited June 1, 2004).

215 On January 26, 2002, Secretary of State Colin Powell sent amemorandum to the Counsel to the
President on the applicability of the Geneva Convention to the conflict in Afghanistan. (Accessible at
http://watchingjustice.org/pub/doc_250/powell _memo.pdf, visited May 24, 2004) Option 1 wasthat the
Geneva Convention on Prisoners of War did “not apply” to the conflict; option 2 wasthat it did apply, but
that al Qaeda as a group and Taliban individually or as a group were not entitled to POW status. Either
option, wrote Powell, would “ provide flexibility to provide conditions of detention and trial ... ”

However, Option 1 — which was not chosen by the President -- had the disadvantage that, “ It undermines
the President’s Military Order by removing an important legal basis for trying the detainees before Military
Commissions.” In contrast, Option 2 — which was selected — “provides the strongest legal foundation for
what we actually intend to do.”
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system, the Human Rights Committee has repeatedly found violations of criminal
procedure temporal guarantees, noting the entire period of detention.?'

The rule could not be otherwise. If governments were permitted to delay “starting
the clock” until a point in time within their discretion, they could easily evade all
requirements of prompt notice and trial.

However, even if the procedural clock did not start at the initial detention, the
Guantanamo cases would still be unduly delayed. On July 3, 2003 the President formally
designated the first six prisoners as eligible for trial by military commission®’ —an
essential prerequisite for their trial.?*® Thiswas the very latest point in time at which it
can be said that the government decided “to take procedural steps against a person
suspected of acrime ...,” thereby starting the procedural clock for notice of charges.

Y et no charges were brought until February 24, 2004 — more than six and a half months
later — and even then only against two prisoners. A third prisoner was charged in June
2004, more than eleven months after the original designations. As of mid-June 2004, the
other three designated prisoners have yet to be charged, no trials have begun, and none
are expected before August 2004.

Even taking into account the difficulty of prosecuting cases against alleged
members of a secretive and clandestine international terrorist organization, the delays
since July 2003 far exceed the time periods in the Covenant and Geneva Conventions.
Especialy when measured in the context of the prior year and a half of detention and
interrogation, delays of more than six months (and in one case eleven months) prior to
notice of charges and at least eleven months prior to any judicial appearance or judicial

48 E g., Lopez Burgos v. Uruguay, Comm. No. 52/1979, Views of 29 July 1981, pars. 2.2, 2.4, 13 (violation
of art. 9.3 right to trial within areasonable time where victim detained for two weeks in Argentina by
Uruguayan “security and intelligence forces,” then held in Uruguay “incommunicado by the special
security forces at a secret prison for three months,” before being held “at the disposition of military justice”
for several months, and eventually tried by military court); Pietraroia v. Uruguay, Comm.No. 44/1979,
Views of 9 April 1981, pars. 2.1, 2.2, 13.2, 17 (violation of art. 9.3 rightsto be brought promptly before a
judge or judicial officer and to trial within a reasonable time where victim held six monthsin
“administrative detention” before being charged by a military court); and Campora Schweizer v. Uruguay,
Comm.No. 66/1980, Views of 12 Oct. 1982, pars. 2.3, 3.5, 7, 18.1, 19 (violation of rights under art. 9.3 to
be brought promptly before a judge and under art. 14.3 (c) to trial without undue delay, where victim “kept
imprisoned without charges at the disposal of the Executive authorities under the ‘ prompt security
measures’” with “no legal remedies available,” before eventual military trial). To similar effect see
Celiberti v. Uruguay, Comm.No. 56/1979, Views of 29 July 1981, pars. 2.2, 9, 11 (violation of art. 14.3(c)
right to be tried without undue delay); Sala de Touren v. Uruguay, Comm. No. 32/1978, Views of 31
March 1981, pars. 2.1, 2.2, 8, 12 (violation of art. 9.3 right to be brought promptly before judge or judicial
officer); Soriana de Bouton v. Uruguay, Comm.No. 37/1978, Views of 27 March 1981, pars. 2.1, 7, 10, 13
(same); Vasilskis v. Uruguay, Comm.No. 80/1980, Views of 31 March 1983, pars. 2.1, 2.2, 10.4, 11
(violation of art. 14.3(c) right to trial without undue delay); Weinberger v. Uruguay, Comm.No. 28/1978,
Views of 29 Oct. 1980, pars. 2, 12, 16 (violation of art. 9.3 rights to be brought promptly before judge or
judicial officer and to be tried within reasonable time); and Conteris v. Uruguay, Comm.No. 139/1983,
Viewsof 17 July 1985, pars. 1.3, 1.4, 1.5, 7.3, 9.2, 10 (same).

27 3. Mintz, 6 Could Be Facing Military Tribunals, U.S Says Detainees Tied to Al Qaeda, WASHINGTON
PosT, July 4, 2003, p. AL

218 president’ s Military Order, section 2(a)(1).

29 GC 13, par. 8.
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recourse, while the prisoners remain in pretria detention, violate both international
human rights and humanitarian law.

Thus, regardless of whether one starts the procedural clock at the time of capture
in late 2001, or of transfer to Guantanamo in early 2002, or of the first designations of
eigibility for trial by military commission in mid-2003, the procedural delays violate
international norms. If it isdetermined in individual cases that the violations were
repeated and egregious, the appropriate remedy would be dismissal of all charges.?®°

8. In the Circumstances of Guantanamo, Prolonged Pretrial Detention
Without Charge Violatesthe Right Not to Be Subjected to Crudl,
Inhuman or Degrading Treatment.

Asthe ICRC has noted, many prisoners at Guantanamo have now been held more
than two yearsin “seemingly indefinite detention beyond the reach of thelaw. ... [T]he
ICRC believes that knowledge of their fate could play alarge part in addressing mental
and emotional health problems among the detainees...”*** These health problems are
serious: by October 2003 some 21 prisoners had made 32 suicide attempts at
Guantanamo, and alarge number were being treated for clinical depression.??

Prisonersin prolonged detention at Guantanamo suffer psychological anxiety due
to the uncertainty of their potential legal futures. Their fates may range from indefinite
detention without trial (until the end of the “war on terrorism”), to trial before a military
commission which may impose the death penalty.

The reported physical conditions of detention add to the psychological stress. The
majority of prisoners are held in solitary confinement (which, if prolonged, may by itself
amount to cruel, inhuman or degrading treatment).?®> They are restricted to small cells
seven days per week, 24 hours per day, except for interrogations and for three 30-minute
exercise periods each week on asmall concrete slab. Lights are kept on 24 hours per day.
They are shackled while outside their cells.?*

Depending on the mental state of an individual prisoner, these conditions alone
can engender sufficient stress and anxiety to amount to cruel, inhuman or degrading
treatment.??

220 | nternational Criminal Tribunal for Rwanda, Appeals Chamber, Barayagwiza v. Prosecutor, Case No.
ICTR-97-19-AR72, Decision of 31 March 2000, par. 71.
#1|CRC, note 23 above.

22 N, Lewis, Red Cross Criticizes Indefinite Detention in Guantanamo Bay, NEw Y ORK TIMES, Oct. 10,
2003, p. AL

2 Human Rights Committee, General Comment 20, Replaces general comment 7 concerning prohibition
of torture and cruel treatment or punishment, 10 March 1992, par. 6 ( “... prolonged solitary confinement
of the detained or imprisoned person may amount to acts prohibited by article 7.”)

2% C. Savage, Inside Guantanamo, MIAMI HERALD, Aug. 24, 2003, p. L1.

5 gee Soering v. UK., Eur.Ct.H.Rts., App. No. 00014030/88, Judgment of 7 July 1989, pars. 100-09, 111.
The U.S. accepts treaty prohibitions of cruel, inhuman or degrading treatment or punishment “only insofar”
as such treatment or punishment is banned by U.S. constitutional provisions against “cruel, unusual and
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In addition, there have been numerous allegations of physical and psychological
mistreatment of prisoners (even though access to Guantanamo is tightly restricted and
details of ICRC reports remain confidential). One former British prisoner, for example,
“accused his American captors of subjecting him and other inmates to a catalog of
brutality: beatings, forced injections, sleep deprivation and shackling in painful positions.
... [He] said he withessed dozens of beatings inflicted by ateam of guards ... Inmates
suffered broken arms and legs, and bloodied and swollen faces, .... [He] sad inmates told
him about interrogations during which women in civilian clothes subjected them to
sexual humiliation ..."%%

If these allegations are true (the Pentagon denies them®’) such treatment violates

not only human rights law but also customary international humanitarian law norms
embodied in Common Article 3, requiring that prisoners be treated humanely and
prohibiting cruel treatment and outrages upon personal dignity, and in particular,
humiliating and degrading treatment.“? It also violates comparable norms relating to
POW’ s under GC 111, protected persons under GC 1V, and al other persons under the
“fundamental guarantees’ of Protocol 1.

0. Coercive Conditions at Guantanamo Violate the Right Not to Be
Compelled to Testify Against Oneself or to Confess Guilt.

Where prisoners make statements to interrogators under the coercive conditions at
Guantanamo, three kinds of violations of international human rights and humanitarian
law may result.

Firstisaviolation of the U.S. obligation not to admit statements made under
torture as evidence. Military commissions are not only authorized, but required to admit
statements made by prisoners at Guantanamo -- even statements made under torture. The
U.S. military orders provide that evidence “shall” be admitted if the presiding officer or a

inhumane” treatment or punishment. (U.S. reservations to the Convention Against Torture, Cong.Rec.
S17486-01, daily ed., Oct. 27, 1990, Reservation I(1)); U.S. reservations to the Covenant, 138 Cong.Rec.
$A781-01, daily ed., April 2, 1999, Reservation I(3).) To the extent, if any, these reservations afford less
protection than the treaty norms, they areinvalid. A State “may not reserve theright ... to subject persons
to cruel, inhuman or degrading treatment or punishment ...,” because the ban is established not only by
treaty but also by customary international law. Human Rights Committee, General Comment No. 24 ,
Issues Relating to Reservations, 4 Nov. 1994, CCPR/C/21/Rev.1/Add.6 (“GC 24"), par. 8. Moreover, the
U.S. made no reservations to the equally stringent norms of the Geneva Conventions. See notes 228 and
229 below.
26 5 Rotella, Ex-Inmate Alleges U.S. Abuse at Guantanamo; A Briton Held for Two Years says Prisoners
yz\éere Brutally Beaten and Sexually Humiliated, LOS ANGELES TIMES, May 25, 2004, p. Al.

Id.
28 Arts3.a(1), 3.a(1)(a) and 3.a(1)(c).
29 pOW’s must be treated humanely at all times (GC |11 art. 13), with respect for their persons and honor
(art. 14), and without torture or inhuman treatment, which is a grave breach (art. 130). Civilians and
protected persons must be treated with humanity (GC 1V arts. 5 and 27), and protected against all violence
and threats (art. 27), as well as against torture, corporal punishment, measures of brutality, intimidation and
terrorism (arts. 32 and 33). Torture and inhuman treatment are grave breaches of GC IV. Art. 147. All
other persons must be treated humanely in all circumstances (Protocol | art. 75.1), and protected against
outrages upon personal dignity, in particular, humiliating and degrading treatment (art. 75.2(b)), and threats
thereof (art. 75.2(e)).



majority of the commission considers that it “would have probative value to a reasonable
person.”?*® Thus, if a statement made under torture nonetheless has some “ probative
value,” it “shall” be admitted as evidence.

Thisviolates U.S. obligations under the Convention Against Torture. Article 15
of the Convention requires each State Party “to ensure that any statement which is
established to have been made as aresult of torture shall not be invoked as evidencein
any proceedings, ...” %

Second, even in the absence of torture, where statements were made in coercive
conditions such as those pervasive at Guantanamo, their admission in evidence violates
the right under international human rights and humanitarian law “[n]ot to be compelled to
testify against [one]self or to confess guilt.”?** The Human Rights Committee advises
that where statements result from cruel, inhuman or degrading treatment, or where
prisoners are not treated humanely and with respect for their dignity, “The law should
require that evidence provided by means of such methods or any other form of
compulsion is wholly unacceptable.” %

Yet U.S. military commission procedures provide that the right of the accused not
to testify at trial “shall not preclude admission of evidence of prior statements ... of the
Accused.”?** Thus, prior statements made during imprisonment in the coercive
conditions at Guantanamo, and before the accused had assistance of counsel,?* “shall” be
admitted into evidence, whenever the commission believes they have probative value.

Third, conditions at Guantanamo may coerce prisonersinto plea bargain
agreements, by which they plead guilty in return for a specified term of imprisonment.
The pressure to enter into such agreements is made especially strong by the U.S. claim
that even if a prisoner wins his case before a military commission, and is found not guilty
on al charges, the military can continue to imprison him as an “unlawful enemy
combatant” until the end of the “war” on terrorism.?*” An agreement to plead guilty may
thus be the only way a prisoner can be assured of release from Guantanamo by a definite
date.

236

Z0 MCO No. 1 par. 6(D)(1).
1 Art. 15 allows only one exception: statements made under torture may be used “against a person accused
of torture as evidence that the statement was made.”

%2 Covenant art. 14.3(g). Humanitarian law similarly provides: “No moral or physical coercion
may be exerted on a prisoner of war in order to induce him to admit himself guilty of the act of which heis
accused.” GC I, art. 99. For all other persons the “fundamental guarantees’ of Protocol | provide, “No
one shall be compelled to testify against himself or to confess guilt.” Art. 75.4(f).

%3 GC 13 par. 14.

#*MCO No. 1 par. 5.F.

%5 At Guantanamo the accused has no right to counsel until “sufficiently in advance of trial to prepare a
defense.” Id. par. 5.D.

% progpective plea bargains at Guantanamo have been reported in the press. E.g., J. Mintz, Deals
Reported Afoot for Detainees; But Lawyers Question Pacts for Clients Without Access to Counsel,
WASHINGTON POsT, Dec. 6, 2003, p. A6; M. Dunn, Hicks considers pleading guilty, HERALD SUN
(Melbourne, Australia), 27 May 2004.

=7 See note 25 above.
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Y et whether such a plea of guilty was effectively coerced is not subject to judicial
review, or even to meaningful review by the military commission. Rather, once aplea
bargain is approved by the Appointing Authority, the commission has no choice but to
accept it.>®

10. Restrictionson Legal Assistance Violate the Rightsto Counsel and to
Counsel of Choice.

U.S. military commission procedures authorize assignment of military defense
counsel to the accused only “sufficiently in advance of trial to prepare adefense.”?* Asa
result, the accused may be — and they in fact have been -- imprisoned for years with no
legal assistance. Thefirst defense counsel did not meet with any prisoner at Guantanamo
until December 2003;**° the vast majority of prisoners have still not been permitted to
meet with counsel. Meanwhile, throughout all these years of detention, the government
interrogates the prisoners. Military commissions are then authorized to admit into
evidence the statements taken from prisoners, without advice of counsel, during these
interrogations.**

This prolonged denial of access to counsel, while taking statements that may be
used in evidence, violates the right to counsel .%*2

Even once counsel are finally made available, commission procedures continue to
violate the right to counsel. Covenant article 14 guarantees not only the right to counsel,
but specifically the right to counsel of one’s own choice. This encompasses both the
right of an accused “to communicate with counsel of his own choosing” and the right “to
defend himself . . . through legal assistance of his own choosing.”?*® Detainees who are
prisoners of war are also expressly guaranteed the right “to defence by a qualified
advocate or counsel of his own choice.”**

This fundamental right to choose one’s own counsel isviolated by U.S. military
commission procedures. Instead of alowing free choice of counsel, they require an
accused to accept as counsel amilitary officer who is ajudge advocate of the United

8 MCO No. 1, section 6(A)(4). The plea agreement must include a written stipulation by the accused that
confirms the “voluntary and informed” nature of his plea of guilty. 1d. However, the same coercion that
induces him to plead guilty could equally induce him to sign this stipul ation.

%9 MCO No. 1 section 5(D).

0 see note 30 above.

21 MCO No. 1 sections 5(F) and 6(D)(1).

242 The Human Rights Committee has found violations of the right to counsel where access was denied for
as few as five days after a person was taken into custody. Kelly v. Jamaica, Comm. No. 537/1993, Views
of 29 July 1996, par. 9.2. InImbrioscia v. Austria, App. No. 00013972/88, Judgment of 24 Nov. 1993,
Eur.Ct.H.Rts,, par. 33, the accused contended that “in order to be effective, the right to defend oneself must
cover not only thetrial, but also the preceding interrogations ...” The government argued that there was no
right to counsel during interrogations. Id. par. 34. But the Court disagreed, explaining that denial of
counsel during interrogation “may also be relevant before a case is sent for trial if and in so far asthe
fairness of the trial islikely to be seriously prejudiced by an initial failure to comply” with the right to
counsel. Id. par. 36.

28 Arts. 14.3 (b) and (d).

4 GCll, art. 105.
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States Armed Forces.?* While an accused may ask that the assigned military lawyer be
replaced by another military lawyer, the accused has no right to the appointment at
government expense of a civilian lawyer.?*

In the event that an accused retains civilian counsel at his own expense, the
military lawyer nonetheless remains a member of the defense team, regardless of the
wishes of the accused.?*’ Forcing the accused to accept alawyer who is a member of the
detaining military force violates the right to defense counsel of one's own choosing.?*®

Additional restrictions negate even this limited access to representation by a
civilian lawyer. An accused may not choose alawyer who is a citizen of hisor her home
country; any civilian counsel must be aU.S. citizen.?*® This may impair the effectiveness
of the defense.” Moreover, only those civilian lawyers who can receive a security
clearance from the U.S. military are allowed to represent an accused.?* In addition, the
exclusion of civilian defense counsel from secret hearings (part 13 below) and denial of
access of civilian (and in some cases military) defense counsel to secret documents (part
14 below) further violate the right to effective assistance of counsel.

11. Monitoring Attor ney-Client Communications Violatesthe Right to Be
Interviewed by Counsdl in Private.

U.S. military commission procedures expressly authorize the military to engage in
“monitoring of communications’#>? between the accused and defense counsel (both
military and civilian) “for security or intelligence purposes.”®* Monitoring may be

25 MCO No. 1, pars. 4(C)(3) and (4).
2614, at par. 4(C)(3).
271d. at par. 4(C)(4); MCI 5, Annex B, par. I1.D.

%8 See | opez Burgos v. Uruguay, Human Rights Committee, Comm. No. 52/1979, Views of 29 July 1981,
pars. 7.4, 8.1 and 11.5, 13 (violation of art. 14(3)(d) where person accused of subversive activities was
denied accessto a civilian lawyer and required instead to choose an attorney from a government list of
military lawyers).

29 MCO No. 1, par. 4(C)(3)(b). A partial exception to this rule has been carved out for the exclusive
benefit of detainees who are citizens of Great Britain or Australia. See part E.5 (b) above.

%0 An accused may for many reasons be most comfortable with counsel from his or her home country, who
can communicate with the accused without recourse to an interpreter, and who the accused may trust and
confide in more than he would an attorney from the detaining power. A prisoner of war, for example, is
guaranteed “assistance by one of his prisoner comrades,” in addition to representation by “a qualified
advocate or counsel of hisown choice. ...” GCIII Art. 105.

%L MCO No. 1, par. 4(C)(3)(b).

%2« Communications” is broadly construed to include communications by “oral, electronic, written, or any
other means.” MCO No. 3, par. 3.

%3 MCO No. 3, par. 3. Although par. 4(F) provides that information obtained from monitoring will not be
used against the accused or shared with persons responsible for the prosecution, these limitations do not
remedy the breach of confidentiality. Neither the accused nor his counsel are likely to speak with the
candor essential to an effective defense if they know their communications are being monitored by the
military, for whatever purpose.
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conducted whenever a designated military officer determines, for example, that it is
“likely to produce information for security or intelligence purposes.”?>*

Thisviolates the right of all accused to communicate with defense counsel in
confidence, which isintrinsic to the Covenant rights to “communicate with counsel” %>
and to “legal assistance.”?*® Prisoners of war are also expressly entitled to be interviewed
by their defense counsel or advocate “in private.” >’

Theright of confidential attorney-client communicationsin criminal cases, widely
recognized by international law,?*® must be respected even in cases of accused who are
“extraordinarily dangerous’ and whose “methods had features in common with
terrorists.”®° As the European Court has explained, “If alawyer were unable to confer
with his client and receive confidential instructions from him without such surveillance,
his assistance would lose much of its usefulness, whereas the Convention is intended to
guarantee rights that are practical and effective.”?*

4 d. par. 4 (A).

%5 Article 14.3 (b) of the Covenant guarantees the right of the accused to “communicate with counsel.”
The Human Rights Committee comments that this “requires counsel to communicate with the accused in
conditions giving full respect for the confidentiality of their communications.” GC13, par. 9.

Even in States which, unlike the U.S., are not Parties to the Covenant, widely endorsed UN
guidelines have repeatedly required confidentiality of attorney-client communications. Standard Minimum
Rules for the Treatment of Prisoners, adopted by the First UN Cong. on the Prevention of Crime and the
Treatment of Offenders, Geneva, 1955, and approved by Economic and Social Council resolutions 663 C
(XX1V) of 31 July 1957 and 2076 (LXII) of 13 May 1977, par. 93: (“Interviews between the prisoner and
hislegal adviser may be within sight but not within the hearing of a police or institution official.”); Body of
Principles for the Protection of All Persons Under Any Form of Detention or Imprisonment, U.N. G.A.
Res. 43/173 of 9 Dec. 1988, Principle 18.4 (“Interviews between a detained or imprisoned person and his
legal counsel may be within sight, but not within the hearing, of alaw enforcement official.”); Basic
Principles on the Role of Lawyers, adopted by the Eighth U.N. Congress on the Prevention of Crime and
the Treatment of Offenders, Havana, Cuba, 27 August to 7 Sept. 1990, Principle 22 (“Governments shall
recognize and respect that all communications and consultations between lawyers and their clients within
their professional relationship are confidential.”)

%6 Art. 14.3 (d) guarantees the right to “legal assistance.” Interpreting the identical right in the European
Convention, the European Court of Human Rights concluded “that an accused’ s right to communicate with
his advocate out of hearing of athird person is part of the basic requirements of afair trial in a democratic
society and follows from Article 6 para. 3 (C) ... of the [European] Convention.” S. v. Swnitzerland, App.
Nos. 00012629/87 and 00013965/88, Judgment of 28 Nov. 1991, par. 48.

%7 Counsel for a POW may “freely visit the accused and interview himin private.” GC 111 Art. 105.

%8 E g., American Convention on Human Rights, O.A.S. Treaty Series No. 36, entered into force, July 18,
1978, art. 8.2 (d) (right of accused “to communicate freely and privately with his counsdl . . ..”); Council of
Europe Standard Minimum Rules for the Treatment of Prisoners, art. 93 (“Interviews between the prisoner
and hislegal adviser may be within sight but not within hearing, either direct or indirect, of a police or
institution official.”); and European Agreement Relating to Persons Participating in Proceedings of the
European Court of Human Rights, ETS No. 161, entered into force, Jan. 1, 1999, art. 3(2) (c) (Detainees
“shall have the right to correspond, and consult out of hearing of other persons, with alawyer ....” ).

%9 g v, Switzerland, note 256 above, pars. 9 and 47.
%014, par. 48.

38



This rationale applies equally to the Covenant, which requires States Parties to
ensure “effective protection of Covenant rights.”?®* Likewise privacy of communications
between an accused prisoner of war and his defense counsel or advocate is an “essential
prerogative.”**? The U.S. military commission procedures violate this basic right of all
accused.

12. U.S. Military Commission Procedures Violate the Right of an Accused
to Defend Himself in Person.

The Covenant guarantees the right of an accused “to defend himself in person”
rather than through counsel.?*® This right has been judicially enforced in cases of serious
international crimes.®*

U.S. military commission procedures violate this right in two respects. First, they
mandate that an accused be “represented at all relevant times’ by military defense
counsel,%* “notwithstanding any intention expressed by the Accused to represent
himself.”?® The accused is thus not permitted to defend himself without the assistance of
an unwanted military lawyer.

Second, as discussed below, commission procedures permit only military defense
counsel, and not the accused, to participate in secret proceedings and to have access to
secret documents.”®’ Thus, even if the accused were somehow unburdened of his
mandatory military counsel, he would still be precluded from effectively defending
himself in person. Hisarticle 14 rights are thereby violated.

13. Exclusionsfrom Secret Hearings Violate the Rights of the
Accused to be Tried in His Presence and to Assistance of Counsal.

Prisonerstried by military commission may be excluded from portions of
their trials. While generaly the accused “may” be present at every stage of thetrial, his
presence must be “consistent with Section 6(B)(3).”?%® That section authorizes the
commission’s presiding officer -- or the Appointing Authority -- to close proceedings.
Closure may be for such purposes as protecting classified information or intelligence
sources, methods or activities, or “other national security interests.” And it “may include
adecision to exclude the Accused, [and] Civilian Defense Counsd!...”

%1 GC 31, par. 6.

%2 | CRC Commentary to GC |11, art. 105, par. 3 (b).

%3 Art. 14.3 (d). Asthe Human Rights Committee notes, the right to a defense lawyer applies “[w]hen the
accused does not want to defend himself in person ...” GC 13, par. 9.

%4 E g., International Criminal Tribunal for Yugoslavia, Prosecutor v. Milosevic, Case No. I T-02-54, Status
Conference, 30 August 2001, Case No. IT-99-37-PT, T. 6-7; see further Order Inviting Designation of
Amicus Curiae, 30 August 2001; and Order concerning Amici Curiae, 11 January 2002.

%5 MCI No. 4, section 3.B (11).

%6 4., section 3 (D)(2).

%7 See parts E.13 and 14 below.

%8 MCO No. 1 par. 5.K.
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This violates the right of an accused under international human rights and
humanitarian law “[t]o betried in his presence, ...”** The ICRC Commentary explains
that “the important thing is that the defendant is present at the sessions where the
prosecution puts its case, when oral arguments are heard, etc. In addition, the defendant
must be able to hear the witnesses and experts, to ask questions himself and to make his
objections or propose corrections.” >

By allowing prosecutors to present and argue secret evidence in the absence of the
accused and civilian defense counsel, U.S. military commission procedures breach not
only this*“important” element of the right to be tried in one’ s presence, but also the right
to assistance of counsel. Even though military defense counsel may be present at all
sessions of thetrial, thisfails to cure the violation, because military defense counsel “may
not disclose any information presented during a closed session to individuals [such as the
accused and civilian defense counsel] excluded from such proceeding.”?"*

14. Denials of Secret Documents Violate the Right to Adequate Facilities
for the Defense.

The presiding officer may also deny documents or portions thereof to the defense
if they contain broadly defined “ protected information.”2”* The officer may substitute
instead a portion or a summary, or a statement of the relevant facts the withheld
documents would prove.>”® But this does not cure the problem, for three reasons.

First, there is no requirement to make any substitution; even though protected
information is admitted into evidence, it may simply be withheld from the accused and
defense counsel.>™ Second, neither the accused nor his counsel has any way to know
whether the substitute, if any, fairly and adequately compensates for their denial of access
to the original. Since that original is known to the prosecution, the result is adenial of
“equality of arms.”2"

And third, if the prosecution chooses not to offer protected information into
evidence, it may be withheld from the accused and defense counsel, both civilian and

%9 Covenant art. 14.3 (d). Accord, Protocol | art. 75.4 (€): “Anyone charged with an offense shall have the
right to be tried in his presence.” Thisincludes, a minimum, al hearings in which the prosecutor
participates. E.g., Eur.Ct.H.Rts., Belziuk v. Poland, App. No. 00023103/93, Judgment of 25 March 1998,
par. 39.

7% | CRC Commentary to Protocol | art. 75, par. 3110.

Z MCO No. 1 par. 6(B)(3).

22 Thisincludesinformation which is “classified or classifiable”; or which is protected from disclosure by
“law or rule”; or whose disclosure “may” endanger witnesses or participants in commission trials; or which
concerns “intelligence and law enforcement sources, methods, or activities’; or which concerns “other
national security interests. Id. section 6(D)(5)(a). See also id. section 9 (no unauthorized disclosure of
“state secrets’).

2314, section 6(D)(5)(b).

2" The presiding officer is authorized to direct the deletion of protected information “or” a substitution. Id.
% E g., Human Rights Committee viewsin Aarela and Nakkalajarvi v. Finland, Comm. No. 779/1997,
Viewsof 7 Nov. 2001, par. 7.4; Jansen-Gielen v. Netherlands, Comm. No. 846/1999, Views of 14 May
2001, par. 8.2; Robinson v. Jamaica, Comm.No. 223/1987, Views of 4 April 1989, par. 10.4; Fei v.
Colombia, Comm. No. 514/1992, Views of 26 April 1995, par. 8.4.
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military.?”® Thisis especially troubling in regard to information that may tend to
exculpate the accused. Generally the prosecution must turn over such excul patory
information to the defense.”’” However, if the exculpatory information is “protected,” the
prosecution is not permitted to discloseit. The defense thus may never learn of the
existence of critical exculpatory information.

For all three reasons, denial of “protected” information to the defense violates the
right of the accused under both international human rights and humanitarian law to
“adequate ... facilities for the preparation of his defense.”%"®

15. Denial of Judicial Appeal Violatesthe Right to Review By a Higher
Tribunal.

No judicial appeal is permitted from the decisions of military commissions.?”
Commission decisions are subject to review by a“review panel.”*® If that panel finds a
material error of law requiring dismissal of the charges, the Appointing Authority must
dismiss the charges.?®*

The review panel members must be, and those initially named appear to be, “well
qualified by virtue of their experience, impartiality, and judicial temperament.”?®?
However, they are designated by the Secretary of Defense, and must be either military
officersor (liketheinitial members) civilians temporarily commissioned as military
officers.?®® Both their manner of designation and their military identity thus contrast
unfavorably with those of the judges of the Court of Appeals for the Armed Forces, who
review judgments of courts-martial. Unlike members of the review panels for military
commissions, those judges must be nominated by the President and confirmed by the
Senate, and are civilians.®

In addition, judges of the Court of Appealsfor the Armed Forces may be removed
only by the President, upon notice and hearing, and only for neglect of duty, misconduct
or disability.?®® In contrast, review panel members may be removed by the Secretary of

2® MCO No. 1 section 6(D)(5)(b).

27 1d, section 5.E.

28 Covenant art. 14.3(b). The Human Rights Committee explains that the “facilities must include access to
documents and other evidence which the accused requires to prepare hiscase, ...” GC 13, par. 9. Seeaso
GC Il art. 105 (right to “necessary facilities to prepare the defence”); GC IV art. 72 (right to “the necessary
facilities for preparing the defence”); and Protocol | art. 75.4(a) (right to “all necessary rights and means of
defence”).

29 president’s Military Order, section 7(b)(2).

20 MCO No. 1 section 6(H)(4).

ZLMCI 9, section 4 (C)(1)(a)(1).

%214, section 4(B)(1)(a). Thefirst four members named are prominent civilians temporarily commissioned
as Army Major Generals. They include aformer U.S. Attorney General, a distinguished lawyer and former
Secretary of Transportation, the chief judge of the Rhode Island Supreme Court, and atrial judge and
former Attorney General of Pennsylvania. U.S. Dept. of Defense News Release No. 990-03, Dec. 30,
2003.

23 MCO No. 1 section 6(H)(4).

%4 See note 173 above.

%510 U.S.C. 942 (c) (2004).
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Defense, without notice or hearing, for “military exigency.”*® The review panel thus
lacks the structural independence essential to judicial review.?®

Thelack of judicial appeal violates the right of “everyone” convicted of acrimeto
have his conviction and sentence “reviewed by a higher tribunal according to law.”?*® In
the case of prisoners of war, it aso violates their right of appeal “in the same manner as
members of the armed forces of the Detaining Power.” %

16. Denial of Judicial Recour se Violates the Rightsto Judicial Review of
the Lawfulness of Detention and to an Effective Remedy.

An accused tried by military commission “shall not be privileged to seek any
remedy or maintain any proceeding, directly or indirectly, or to have any such remedy or
proceeding sought on the individual's behalf, in (i) any court of the United States, or any
State thereof, (ii) any court of any foreign nation, or (iii) any international tribunal .”*®

Because persons tried by military commission are deprived of liberty pending
trial, during trial, and after trial (if found guilty, and potentially even if found not guilty),
the blanket ban on judicial review violates the Covenant. Article 9.4 provides. “ Anyone
who is deprived of hisliberty by arrest or detention shall be entitled to take proceedings
before a court, in order that [the] court may decide without delay on the lawfulness of his
detention and order his release if the detention is not lawful.”

In addition, because U.S. military commission and review proceedings are not
independent and impartial and otherwise violate fundamental fair trial rights, they are not
“effective” remedies. " The ban on judicial review thus also violates the U.S. obligations
under article 2.3(a) to ensure an “effective remedy” for violations of Covenant rights, and
to ensure that the remedy is “accessible.” %

17. U.S. Military Commission Procedures Fail to Meet Minimum
International Standardsfor Imposition of the Death Penalty.

U.S. military commissions are authorized to impose the death penalty.”* This
violates U.S. obligations under the Covenant. Article 6.2 permits the death penalty only
when imposed by a“competent court” in a proceeding “not contrary to the provisions of
the present Covenant” —which include fair tria rights under articles9 and 14.2** U.S.

2 MCI 9, section 4(B)(2) (Secretary may remove a panel member for “good cause,” which includes
“military exigency”).
%7 See part E.3 above.
%8 Covenant art. 14.5.
%9 GC 111 art. 106. U.S. military personnel convicted in courts-martial have the right to appeal to courts.
See note 173 above.
20 pregident’s Military Order, section 7(b)(2).
2:; See Human Rights Committee, GC 31, par. 15.

Id.
%3 president’ s Military Order, section 4 (A); MCO No. 1, sections 6 (F) and (G); MCI No. 7, section 3 (A).
2% The Human Rights Committee observes that it follows “from the express terms of article 6 that it [the
death penalty] can only be imposed ... [in amanner] not contrary to the Covenant. The procedural
guarantees therein prescribed must be observed, including the right to afair hearing by an independent
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military commissions meet neither test: they are not courts and their proceedings are
contrary to articles 9 and 14. Sincetheright to life is non-derogable, “any tria leading to
the imposition of the death penalty during a state of emergency must conformto ... the
Covenant, including all the requirements of [article] 14 ..."?* Hence U.S. military
commissions may not impose the death penalty. Although the U.S. made areservation to
Covenant article 6, its reservation neither does nor could authorize capital punishment in
trials conducted in violation of fundamental fair trial norms.?*

tribunal, the presumption of innocence, the minimum guarantees for the defence, and the right to review by
ahigher tribunal.” General Comment 6, The Right to Life, 30 April 1982, par. 7.

See also United Nations Safeguards guaranteeing protection of the rights of those facing the death
penalty, adopted by Economic and Social Council resolution 1984/50 of 25 May 1984, par. 5: “ Capital
punishment may only be carried out pursuant to afinal judgement rendered by a competent court after legal
process which gives all possible safeguards to ensure afair trial, at least equal to those contained in article
14 of the International Covenant on Civil and Political Rights, ...”

Likewise the Geneva Convention on prisoners of war recognizesthat it is “essential to preclude
any arbitrary action in such an important matter [the death penalty].” Commentary to GC I11 art. 100.

2% GC 29, par. 15.

%% The U.S. reserved the right to impose capital punishment, “subject to its Constitutional constraints,” on
any person (other than a pregnant woman) “duly convicted under existing or future laws permitting the
imposition of capital punishment.” 138 Cong. Rec. $4781-01 (daily ed., April 2, 1992), Reservation 1(2).
This reservation does not authorize death penaltiesin trials that fail to meet fundamental fair trial standards,
because fair trialsin death penalty cases are required by the U.S. Constitution. E.g., Gregg v.Georgia, 428
U.S. 153, 188-95 (1976). If the reservation were interpreted otherwise, so as to authorize arbitrary
deprivation of life, it would offend a peremptory norm and would not be compatible with the object and
purpose of the Covenant, and hence would be invalid. GC 24, par. 8.
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18. U.S. Military Commission Procedures asa Whole Deprive an Accused
of the Right to a Fair and Regular Trial and Fail to Respect Generally
Recognized Principles of Regular Judicial Procedure.

The cumulative impact of the multiple violations of international fair trial norms
denies all personstried by U.S. military commissions their rightsto a“fair” hearing, >’ to
“judgment pronounced by aregularly constituted court, affording al the judicial
guarantees which are recognized as indispensable by civilized peoples,”?® and to atrial
meeting “generally recognized principles of regular judicial procedure.”?*

In addition, prisoners of war, civilians and other protected persons are denied their
right to a“fair and regular trial.”3® This safeguard “is absolutely general. It appliesto all
accused persons, even those who are charged with having contravened the Geneva
Conventions themselves.” 3

F. Conclusion

For all the foregoing reasons, trials conducted by U.S. military commissions
violate fundamental norms of international human rights and humanitarian law. U.S.
military commissions are not established by law, they are not courts, they are not
independent and impartial, they are discriminatory, and they violate fundamental fair trial
norms in numerous respects. No trial of any person for any crime by such commissions
would be lawful.

#7 Covenant art. 14.1.

%8 Common Article 3(1)(d). The“fundamental guarantees’ of Protocol | art. 75 give “valuable indications
to help explain the terms of [Common] Article 3 on guarantees.” Commentary to Protocol | art. 75.4, par.
3084.

% protocol | art. 75.4.

%O GC I arts. 129, 130; GC IV art. 147.

%6 | CRC Commentary to GC IV art. 71, par. 1.



