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INTRODUCTION

The September 11, 2001 attack on the United States not only shocked the nation but
identified a new type of enemy: a group of individuals of varying nationalities operating with
relative freedom in various countries throughout the world who are committed to murdering
innocent men, women, and children found in or associated with the United States; destroying both
government and private property in the United States, and creating a climate of fear among
Americans at home and abroad. The United Statesreacted, asany nation would and must, with
the support of theinternational community, to protect its people from future attack.

The unprecedented attack resulted in unprecedented responses by the gover nment.
Unable toknow when and whereanother attack might occur, thegover nment under ssandably felt
the need to respond quickly and comprehensively to perceived dangers. In the process, the
government confronted some United States citizenswho carried armswith for ces against whom
the United States was engaged in battle and others who appeared to be allied with the enemy
responsble for September 11th and committed to future assaults on the United States. This
confrontation raised an enormoudy important and difficult congtitutional question: what rights
doesa United Statescitizen detained by hisor her government havewhen thecitizen isalleged to

be allied with an enemy group?



As a nation we have struggled for more than 200 year s to establish the proper balance
under our Congtitution between protection of liberty and individual rights. In timeof war or threat
of war, thebalance may shift —appropriately —towar d security, but from past experienceweknow
that such a shift carries with it a danger of government overreaction and undue trespass on
individual rights.

Therecent cases of Yaser Hamdi' and Jose Padilla,® United States citizens detained as
"enemy combatants,” bring this potential danger into sharp relief and raise troublesome and
profound issues. The gover nment hastaken thepostion that " with no meaningful judicial review,
any American citizen alleged to be an enemy combatant could be detained indefinitely without

charges or counsal on the gover nment's say-so." 3

! Yaser Hamdi was captured during the hotilities in Afghanistan, and was initialy transferred to
Camp X-Ray a the Nava Base in Guantanamo Bay, Cubain January 2002. When it was discovered
that he was born in the United States and may not have renounced his citizenship, he was brought to the
Nava Station Brig in Norfalk, Virginiain April 2002. He has been continuoudy detained there asan
"enemy combatant.”

2 Jose Padilla, ak.a. Abdullah d Muhgjir, was arrested in Chicago on May 8, 2002 pursuant to a
material witness warrant issued in the Southern Didtrict of New Y ork. He was detained in New Y ork
City until June 9, 2002, when he was declared to be an "enemy combatant” and transferred to the
control of the United States military. The United States Didtrict Judge, at the request of the Department
of Justice, vacated the materia witness warrant, and Padilla was transported to the Consolidated Naval
Brig in Charleston, South Carolinafor detention as an enemy combatant. See Government’s Motion to
Dismiss Amended Petition for Writ of Habeas Corpusin Padilla v. Bush, et. al., Case No. 02-Civ-
4445-MBM (S.D.N.Y.).

® See Hamdi v. Rumsfeld, F.3d , 2002 WL 148390802 at *5 (4™ Cir. July 12,
2002).We note that both the Hamdi and Padilla cases are in litigation, and facts and arguments may
emerge that have not been made public. It isnot our purpose to address these cases specificaly, but
rather to discuss the implications of them and the principles we bdieve should be considered as our
nation confronts the broader questions they raise.




The implications of these detentions are much broader than these two cases. Sadly, in
what promisesto bealong, complex, and difficult strugglewith aworldwideterrorist network, this
isnot likely to bethelast instance in which aU.S. citizen isbelieved to beor accused of actingin
concert with such terrorists.

When anation isat war, measuresmay seem reasonablethat would never be acceptable
in atimeof peace. Thisisastruein theUnited Statesasin other countries. War, then, posesthe
challenge of how to protect a nation so that it may survive and prosper without damaging in the
processthevery liberty and freedomsfor which the nation stands. Asa distinguished Justice of
the United States Supreme Court warned mor e than fifty yearsago:

....we must be on constant guard against an excessive use of any
power, military or otherwise, that resultsin theneedlessdestruction
of our rights and liberties. There must be a careful balancing of
interests. And we must ever keep in mind that 'The Congtitution of
the United Statesisalaw for rulersand people, equally in war and
in peace, and coverswith the shield of its protection all classes of
men, at all times, and under all circumstances.' Ex parte Milligan,
supra, 4 Wall. at pages 120, 121.
Justice Frank Murphy, concurring in Duncan v. Kahanamoku, 327 U.S. 304, 335 (1946).

Thisisthe challenge we faced before, it is the challenge we now face, and sadly it isa
challenge unlikely to disappear in the future. How we deal with citizens suspected of terroristic
activity will say much about usasa society committed to theruleof law. Whilewe must havethe
means to prevent more attacks like those of September 11", wemust alsoinsurethat thereare

sufficient safeguardsto protect the innocent and prevent possible abuses of power .

In light of theimportance of theseissues, the ABA Board of Governors, at therequest of



Presdent Robert Hirshon, created a Task Forceon Treatment of Enemy Combatantsto examine
these issues.

Thetask forceischaired by Neal R. Sonnett, a past chair of the ABA Criminal Justice
Section, and its members are: retired Brigadier General John S. Cooke, chair of the ABA
Standing Committeeon Armed ForcesL aw; EugeneR. Fidell, presdent of theNational I nstitute
of Military Justice; Albert J. Krieger, chair-elect of the ABA Criminal Justice Section; Stephen
A. Saltzburg, a member of the ABA Task Force on Terrorism and the Law; and Suzanne E.
Spaulding, chair of the ABA Standing Committeeon Law & National Security.

Thechargeof the Task Forcewasto examinetheframewor k surroundingthedetention of
United States citizens declared to be " enemy combatants’ and the challenging and complex
guestionsof gatutory, constitutional, and inter national law and policy raised by such detentions.

We have not attempted to address the detention of foreign nationals in immigration
proceedings,’ or individuals held as material witnesses® Nor have we considered -- at least at

thistime-- theissue of foreign nationalsheld as* enemy combatants’ at the United StatesNaval

* The government recently disclosed that, since September 11%, it detained a total of 751
individuas on immigration violations, and 74 people were fill being held in INS custody as of June 13,
2002. See Center for National Security Studies, et. al. v. United States Department of Justice,
Case No. 01-2500 (Slip. Op. at p.7)

> Two United States Didtrict Judges in the Southern District of New Y ork have analyzed the
government's use of the material witness statute, 18 U.S.C. 83144 in post 9/11 cases and have reached
vay different results. Compare United States v. Awadallah, 202 F.Supp.2d 55 (S.D.N.Y. 2002) and
United Sates v. Awadallah, 202 F.Supp.2d 82 (S.D.N.Y. 2002), both decided on April 30, 2002
with In re The Application of the United States For a Material Witness Warrant,
F.Supp.2d___, 2002 WL 1592739 (S.D.N.Y. 2002). It is worth noting, however, that material
witnesses have the right to appointed counsdl. See In re Class Action Application for Habeas Corpus



Baseat Guantanamo Bay, Cuba.® Rather, our initial concern iswhether thegovernment can —ar
should -- be able to detain American citizens indefinitely without charges and hold them
incommunicado without a hearing and without access to counsd.’

ThisReport setsforth broad principleswhich the Task For ce believesshould gover n such
detentions. We hope and trust that our analyss, conclusions, and principles will generate
discussion and debate on an issue which affectsthe very fabric of our democracy..

. BACKGROUND

In the days following the horrific and evil acts of terrorism on September 11, 2001, our
nation responded swiftly, aggressively, and with widespread national and international support.
Congressdid not officially declarewar, but it enacted a Joint Resolution authorizing the President
"to use all necessary and appropriate for ce against those nations, or ganizations, or persons he
deter minesplanned, authorized, committed, or aided theterrorist attackson September 11, 2001,
or harbored such organizations or persons, in order to prevent any future acts of international

terrorism againgt the United States by such nations, organizations or persons."® The United

on Behalf of All Material Witnessesin Western Dist. of Texas, 612 F.Supp. 940 (W.D.Tex.1985).

® Two United States Digtrict Courts have recently dismissed habeas corpus claims on behalf of
Guantanamo detainees on jurisdictiona grounds because the detainees were not within the territoria
jurisdiction of the courts. See Coalition of Clergy v. Bush, 189 F.Supp.2d 1036 (C.D.Cal. 2002);
Rasul v. Bush, 2002 WL 1760825 (D.D.C. 2002).

" Aswe discuss further infra, we fully recognize the necessity under some circumstances to detain
persons in order to prevent them from engaging in future terrorist attacks. But the power to detain has
obvious implications for individud rights and liberty and therefore merits serious and careful examination.

® Public Law 107-40, 115 Stat. 224. The Preamble to the resolution states that the acts of
September 11 were attacks against the United States that "render it both necessary and appropriate that
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Nations Security Council approved a resolution recognizing the United States right to self-
defense® and NATO's North Atlantic Council stated that it regarded the attack as an action
implicating ArticleV of theWashington Treaty that " an armed attack against oneor mor e of the
Alliesin Europe or North America shall be considered an attack against all.”

The September 11 attacks were viewed as both crimes and acts of war, and the United
States has responded with both military operations and law enforcement actions. Under the
circumstances, legal doctrines and principles from both domestic criminal procedure and
international law, including the law of war, have been applied. Because of the unique nature of
the attacks and our responsestoit, it isnot surprising that these doctrines and principles have
been applied in new ways and have, to some extent, overlapped.

1. ANALYSISAND LEGAL PRINCIPLES

A. Detention of “Enemy Combatants’

The gover nment maintainsthat individuals declared to be " enemy combatants' may be
detained indefinitely and have no right under thelaws and cusomsof war or the Constitution to
meet with counsel concerning their detention. Theterm “enemy combatant” isnot aterm of art
which has a long established meaning. Accor ding to one commentator:

Until now, as used by the attorney general, the term " enemy
combatant” appeared nowherein U.S. criminal law, international

the United States exercise its rights to sdlf-defense.”

® See U.N.S.C.Res. 1368.



law or in the law of war. The teem appears to have been
appropriated from ex parteQuirin, the 1942 Nazi saboteurscase, in
which the Supreme Court wrote that " an enemy combatant who
without uniform comes secr etly through thelinesfor the pur pose of
waging war by destruction of life or property [would exemplify]
belligerents who are generally deemed not to be entitled to the
statusof prisoner of war, but to be offender sagainst thelaw of war
subject to trial and punishment by military tribunals.”
Salis, “Even a'Bad Man' Has Rights,” Washington Post, Tuesday, June 25, 2002, Page A19.
Inthelaw of war, “enemy” generally describesan opposing stateor quas-gatewith which
another state or quasi-state is at war.'® In awar between states, the enemy consists of all the
citizens of the other state. In warsinvolving non-states (typically insurgentsor contestantsin a
cvil war), who congtitutestheenemy islessclear. The“enemy” asan ingtitution or or ganization
(e.g., aninsurgent group or aband of partisans) usually doesnot have a legallycognizable status
like a state.
Moreover, who “belongs’ to this de facto organization rests not on a single, fairly

objective, not easily changed factor like citizenship, but on each individual’s allegiance as

reflected in acts or even words. In many modern conflicts, including the present one, it is not

10 “War” may exist when a stateof war has been declared or when activitiesinvolving the use of forcerise
to such aleve that a gate of war exists. Absent a declaration of war, there may be some uncertainty

whether a gtate of war exists, depending on the level and nature of hostile activities. On September 18,
2001, Congress Joint Resolution (Public Law 107-40, 115 Stat. 224) authorized the President “to usedl

necessary force againg those nations, organizations, or persons he determines planned authorized,

committed, or aided the terrorist attacks on September 11, 2001, or harbored such organizations or

persons, in order to prevent any future acts of internationa terrorism againg the United States by such

nations, organizations or persons.” Based on this and U.S. combat operationsin Afghanisan it may be
concluded that the United States is at war with d Qaeda, the organization deemed responsible for the
September 11 attacks.



unusual for personsto hidetheir allegiance to the enemy for tactical or other purposes.

In the law of war, a “combatant” commonly refers to members of an armed force™
Members of a state's armed force are usually clearly distinguishable from civilians, including
other government officials and employees. Member s of the force normally wear uniforms and
carry adigtinctiveidentification card or document. In an organization, such asarebd group, with

an irregular armed force, the line between combatants and noncombatantsis much lessclear .2

1 See Article 4A(1), Geneva Convention Relative to the Treatment of Prisoners of War, 1949.

12 Thisis one reason for the requirements for a recognized chain of command and digtinctive insignia



Thereisprecedent for treating U.S. citizens as enemy combatants. Ex parte Quirin, 317
U.S. 1, 63 S.Ct. 2 (1942) was a case in which German soldiers smuggled themselves into the
country, hid their uniformsand planned sabotage her e befor ebeing caught.** They werearrested,
prosecuted for what wer eregar ded ascrimesof war, convicted, and sentenced —six todeath. The

Court stated:

By universal agreement and practice, the law of war draws a

distinction between the armed for cesand the peaceful populations

of belligerent nations and also between those who are lawful and

unlawful combatants. L awful combatantsar e subject to captureand

detention asprisonersof war by opposing military for ces. Unlawful

combatants are likewise subject to capture and detention, but in

addition they are subject to trial and punishment by military

tribunalsfor actswhich render their beligerency unlawful.
Id. at 317 U.S. 1, 30-31 (1942) (footnotes omitted). However, Quirin may not provide the clear
precedential value claimed by the gover nment; therewasaformal Congressional “ Declar ation of
War” againgt Germany, and all eight of the defendants were in fact uniformed members of the
German military who donned civilian clothing after surreptitioudy entering the United Statesto
engage in sabotage.

Moreover, Quirin does not stand for the proposition that detainees may be held

incommunicado and denied accessto counsdl, sincethe defendantsin Quirin wereableto seek

review and they were represented by counsel. Since the Supreme Court has decided that even

3 Quirin, of course, arose during a declared war against nations who were identified enemies,
Although two of the detainees clamed to have American citizenship, that claim was not centrd to the
case, and the Supreme Court had little difficulty in finding that Americans who donned foreign uniforms
and swore dlegiance to a country a war with the United States could lawfully be treated like other
members of the armed forces of the enemy country
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enemy alienswithin the United Statesar e entitled toreview, that right could hardly be denied to
United States citizens."

In In re Territo, 156 F.2d 142 (9" Cir. 1946), a U.S. citizen was captured in Italy while
serving in theenemy Italian army and held asa POW in the United States. The court upheld the
denial of hispetition for writ of habeascor pus, stating, “ all per sonswho areactivein opposing an
army in war may be captured and except for spiesand other non-uniformed plotter sand actor sfor
the enemy are prisonersof war.”

Quirin and Territoarosein World War 11. Littlequestion existed about who the enemy
was or whether the Quirin defendants or Territo were members of the enemy armed for ces.
Thus, these decisons turned not on whether the detainees were enemy combatants, but on
whether enemy combatants—even if U.S. citizens—could bedetained and tried by themilitary. In

thecurrent situation, theselinesarelessclear, both in general and in application in specific cases.

4 “The contention that enemy dien beligerents have no standing whatever to contest conviction for

war crimes by habeas corpus proceedings has twice been emphaticaly reected by a unanimous Court.

In Ex parte Quirin, 317 U.S. 1, 63 S.Ct. 2, 87 L.Ed. 3, we held that status as an enemy dien did not
foreclose ‘congderation by the courts of petitioners contentions that the Condtitution and laws of the
United States congtitutiondly enacted forbid their trid by military commission.' Id., 317 U.S. at 25, 63
SCt a9, 87 L.Ed. 3. Thiswedid in the face of apresidentid proclamation denying such prisoners
accessto our courts.” Johnson v. Eisentrager, 339 U.S. 763, 794-95, 70 S.Ct. 936, 951-52 (1950)
(Justice Black dissenting).
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For thisreason, the power to label a citizen an “ enemy combatant” is potentially very broad.

B. Application of United StatesLaw

Neither the Joint Resolution authorizing the use of forcenor any lawsenacted in response
to the terrorist attacks have addressed the detention of United States citizens as enemy
combatants. That is an important consideration, since existing law calls such detention into
serious question.

Title 18, 84001(a) of the United States Code providesthat “[n]oditizen shall beimprisoned
or otherwise detained by the United States except pursuant to an Act of Congress” The
legidative history indicatesthat this statute appliesin the case of any detention of U.S. citizens,
and isnot limited to the contral of civilian prisons:

The twofold purpose of the amended bill is (1) to redtrict the

imprisonment or other detention of citizensby the United Statesto

gtuationsin which statutory authority for their incar ceration exists

and (2) to repeal the Emergency Detention Act of 1950 (Titlell of

the Internal Security Act of 1950) which both authorizes the

establishment of detention campsand imposescertain conditionson

their use.
House Report No. 92-116, p. 1435, April 6, 1971, Cong. Record Val. 117, (1971). The House
Report explained that specific repeal of the Emergency Detention Act™ and that the “mere

continued existence” of the act had “aroused much concern among American citizens, lest the

Detention Act become an instrumentality for apprehending and detaining citizens who hold

> The Act had been enacted at the beginning of the Korean War in order to alow for the
“gpprehension and detention, during interna security emergencies, of individuas deemed likely to
engage in espionage or sabotage.” 1d. at 1436.
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unpopular beliefsand views.” 1d. at p. 1436.

The House Report also noted that the constitutional validity of the Act was “ subject to
grave challenge’ because it allowed for detention merely if there was “reasonable ground to
believethat such person probably will engagein, or probably will conspirewith other toengagein,
actsof espionageor of sabotage” and per mitted thegover nment to“refuseto divulgeinfor mation
essential to a defense” which madethe provisions.... for judicial review inadequate.” Id.

Thus, 18 U.S.C. § 4001(a) suggeststhat no U.S. citizens can be detained by the federal
gover nment unless charged with violating some Act of Congress, a conclusion that finds strong
support in the only case addressing that statuteto ever come beforethe United States Supreme
Court, Howe v. Smith.*® In Howe, Chief Justice Burger, writing for the Court, declared that “the
plain language of § 4001(a) proscribeles] detention of any kind by the United States, absent a
congressional grant of authority to detain.”*’ The Howe Court thus read Section 4001(a)
expansively to apply to any and all U.S. citizens who were detained by the United States
gover nment, under any circumstances.

Under United States law, the validity of the detention of citizen detainees may be
challenged by filing a writ of habeas corpus, which Blackstone aptly called "the great and

efficacious writ, in all manner of illegal confinement."*® As the United States Supreme Court

16452 U.S. 473 (1981).
' Howe, 452 U.S. at 479 n.3.

18 3 W. Blackstone, Commentaries * 131 (Lewis ed. 1902). See generaly Fay v. Noia, 372 U.S.
391, 399--415, 83 S.Ct. 822, 9 L.Ed.2d 837 (1963).
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explained in Harrisv. Nelson, 394 U.S. 286, 291, 89 S.Ct. 1082, 1086 (1969):

The writ of habeas corpus is the fundamental instrument for safeguarding
individual freedom against ar bitrary and lawlessstate action. Itspre-eminent role
isrecognized by theadmonition in the Constitution that: ' ThePrivilege of theWrit
of Habeas Corpus shall not be suspended * * *.' U.S.Congt., Art.1,s9,cl. 2. The
scope and flexibility of the writ--its capacity to reach all manner of illegal

detention--its ability to cut through barriers of form and procedural mazes--have
alwaysbeen emphasized and jealoudy guar ded by courtsand lawmakers. Thevery
natureof thewrit demandsthat it beadministered with theinitiative and flexibility
essential to insurethat miscarriages of justice within itsreach are surfaced and
corrected.

The Court further commented:

Thereisnohigher duty of acourt, under our congtitutional system, than the car eful
processing and adjudication of petitionsfor writsof habeascor pus, for itisin such
proceedingsthat a person in custody chargesthat error, neglect, or evil purpose
has resulted in his unlawful confinement and that he is deprived of his freedom
contrary to law.

Id., 394 U.S. at 292, 89 S.Ct. at 1087.
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C. The Geneva Conventions

Thefour Geneva Conventions of 1949, to which the United Statesisa party, providethe
general framework for analysis of the grounds and procedures for detention and treatment of
enemy combatants. The treatment of captured combatantsduring an armed conflict iscovered by
the Third Geneva Convention Relative To The Treatment of Prisoners of War, which defines
prisonersof war (POWSs) and setsforth theframework for their protection. Personsnot entitled to
POW status, including so-called " unlawful combatants,” areneverthelessentitled to protections
provided by the Fourth Geneva Convention Relative To The Protection of Civilian Personsin
Timeof War. However, in casesin which a civilian hasengaged in “ actshostileto the security of
the State, such individual shall not beentitled toclaim such rightsand privileges... aswould ... be
pregudicial to the security of such State”

Thus, certain lines of demar cation have been drawn that distinguish what is expected of
government in various circumstances. It is relatively clear that when we are at war fighting
against adeclared enemy, asin World War |1 for example, enemy prisoner swho are captured on
thebattlefield or in thecombat arena aredeclared Prisonersof War and entitled to protection as
such. Those prisonersmust be treated in accor dance with the Convention and haverightsunder
the Convention. They are not criminal defendants; they have no right to counsdl; they may be
guestioned but need not provideany information other than name, rank serial number and date of
birth. Prisoners of war do have the right, subject to censorship for security purposes, to
correspond with others outside the prison.

Someindividualsar e captured during war on thebattlefield or in the combat arena but do
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not qualify asprisonersof war. Such personsarethosewho have committed a belliger ent act and
have been captured, but arenot part of an or ganization that qualifiesitsmember sasPrisonersof
War. Under somecircumstancesthe Fourth Geneva Convention per mitsdetention of civiliansin a
war zone.

Since it is not always clear whether an individual captured during a war qualifiesas a
Prisoner of War, Article 5 of the Geneva POW Convention™ providesthat when thereis doubt
about the status of a captured individual, heor shewill betreated the sameasa Prisoner of War

until such timeashisor her status has been deter mined by a competent tribunal . The Article5

9 Article 5 states:

The present Convention shdl apply to the persons referred to in Article 4 from the time
they fdl into the power of the enemy and until their final release and repatriation.

Should any doubt arise as to whether persons, having committed a belligerent act and
having falen into the hands of the enemy, belong to any of the categories enumerated in
Article 4, such persons shdl enjoy the protection of the present Convention until such
time as their status has been determined by a competent tribunal.

% The United States has substantia experience with Article 5 of the Convention; for example, it
edtablished Article 5 tribunds for thousands of individuas during the Gulf War.See Operational Law
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process, however, isnot directly relevant to our examination of thetreatment of U.S. citizenswho
are detained in this country.

D. International Human Rights Laws and Treaties

Any analysisof thetreatment of enemy combatantsmust also consider avariety of other
recognized inter national agreementswhich arerelevant to our analysis, particularly totheissue

of accessto counsel. They include:

Handbook, JA 422 (Charlottesville 1977) at 18-8.
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1 The Universal Declaration of Human Rights
The Universal Declaration of Human Rights, adopted in 1948, has been strongly
supported by the United States. Indeed, President Bush proclaimed December 9, 2001 as
“Human Rights Day & Bill of Rights Week”#
Article 8 declaresthat everyone “hastheright to an effective remedy by the competent
national tribunalsfor actsviolating the fundamental rights granted him by the constitution or by
law” and Article9 providesthat noone“ shall besubjected toarbitrary arrest, detention or exile.”

2. Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment

Principle17(1) of theBody of Principlesfor the Protection of All Personsunder Any Form
of Detention or Imprisonment, adopted by the United Nations General Assembly in 1988,
requiresthat " [a] detained person shall be entitled to have the assistance of alegal counsel. He
shall be informed of his right by the competent authority promptly after arrest and shall be
provided with reasonable facilitiesfor exercisingit." Moreimportant, Principle 18 provides:

1. A detained or imprisoned person shall be entitled to communicate

1 The Proclamation, issued for the Dedlaration's 53rd anniversary, stated: "The terrible tragedies of
September 11 served as a grievous reminder that the enemies of freedom do not respect or vaue
individua human rights. Thelr brutd atacks were an attack on these very rights.” Presdent Bush cdled
on "the people of the United States to honour the legacy of human rights passed down to us from
previous generations and to resolve that such libertieswill prevail in our nation and throughout the world
aswe move into the 21<t century.”
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and consult with hislegal counsdl.

2. A detained or imprisoned person shall be allowed adequate time
and facilitiesfor consultation with hislegal counsdl.

3. Theright of adetained or imprisoned person to bevisited by and to
consult and communicate, without delay or censorship and in full
confidentiality, with his legal counsd may not be suspended or
restricted savein exceptional circumstances, to be specified by law
or lawful regulations, when it is considered indispensable by a
judicial or other authority in order to maintain security and good
order.

3. Inter national Covenant on Civil and Palitical Rights (ICCPR)
The International Convention on Civil and Palitical Rights was adopted and opened for
signature, ratification and accesson by U.N. General Assembly resolution 2200A (XXI) on
December 16, 1966, and became effectivein 1976, following ratification by the necessary number

of states? Article 14 of the ICCPR describes certain standards and procedur esthat should be

2 G.A.res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966),
999 U.N.T.S. 171.
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used in all courtsand tribunals®
V. DISCUSSION

The attack on the United States on September 11, 2001 — as well as other attacks on
United States embassies, per sonnel, and property abroad —raisenew and difficult questionsfor
our legal and poalitical systems. Once it began, the hijacking of planes and wanton and willful
taking of lives could not go unanswered. The openly declared goal of Al Qaedato inflict a holy
war upon theUnited Statescould not go unrecognized. No President or Congresscould ignorethe
threat and pretend that further attacks should not be expected.

Theneed for action was undeniable. Congress authorized the President to respond. The

% At the American Bar Association Midyear meeting in February 2002, the House of Delegates
considered and adopted a Report and Recommendation relating to the November 13, 2001, Military
Order Regarding “Detention, Treatment, and Trid of Certain NonCitizensin the War Agangt
Terrorism.” Recommendation 6 urged the President and Congress to assure thet the law and regulations
governing any tribuna would “[r]equire compliance with Articles 14 and 15(1) of the Internationa
Covenant on Civil and Palitica Rights, including but not limited to, provisions regarding prompt notice of
charges, representation by counsd of choice, adequate time and facilities to prepare the defense,
confrontation and examination of witnesses, assistance of an interpreter, the privilege againgt self-
incrimination, the prohibition of ex post facto application of law, and an independent and impartid
tribund, with the proceedings open to the public and press or, when proceedings may be vdidly closed
to the public and press, trid observers, if available, who have gppropriate security clearances.”
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United Nationsrecognized theneed for the United Statesto act in self-defense. Accordingly, the
Presdent committed American armed forces to do battle with the Taliban and Al Qaeda in

Afghanistan. Whether this was a declared war or not, it was approximately as clear who the
enemy wasin Afghanistan asin previous conflicts. namely, the enemy werethe Taliban fighters
who repressed the people of that country and the Al Qaeda for ces who benefitted from Taliban
protection while providing substantial resour cesto support the Taliban for ces.

Many suspected Taliban and Al Qaeda forcesor supporterswho wer e captured in battle
have been detained, and questions about those detainees abound. M ost knowledgeable people
recognizethat they aredifficult questionsto answer and involvethelaw of war, inter national law,
and treaty obligations. Even s0, thereis concern among many Americans about the prudence, if
not the legality, of prolonged incommunicado detention of a large group of peoplefar removed
from the battle in which they were captured.

Asasociety, weknow that Americaisaland in which dissent isa fundamental right, but
we take pains to assure that dissent is not confused with treasonous acts. We do not lightly
presumethat Americans, even thosewho protest and complain about their country’spolicies, are
“enemies.”

If an American citizen who isdetained asa Prisoner of War or asan illegal combatant is
subsequently prosecuted for treason or for another crime againgt the United States, that citizen
will havethebenefit of the congtitutional protectionsafforded all defendantsin American criminal
prosecutions. Theright to counsdl, the privilege against self-incrimination, theright tojury trial

and other familiar rightswill attach once prosecution commences.
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Thereisreason for confidence, therefore, that an American whoischarged with acrime
against the United States, even oneinvolving the taking up armsagainst the United States, will
receivethefull panoply of rightstraditionally afforded criminal defendants. Neither the Executive
nor the Congress has sought to interfere with the exercise of these rights, and there is no
indication that Due Process will be denied those char ged with federal crimes.

But, there is genuine reason for concern about a President’s — or anyon€e s— power to
unilater ally declarethat an American citizen whoisarrested in theUnited Statesor elsewherefar
from any battlefield or combat arenais part of the enemy and thus may betreated in the same
way asenemy seized in battle. Indeed, it isboth paradoxical and unsatisfactory that uncharged
U.S. citizen detainees have fewer rightsand protectionsthan those who have been charged with
serious criminal offenses, like John Walker Lindh, aU.S. citizen, or foreign nationals like
Zacarias Moussaoui, the alleged “ 20" hijacker” and Richard Reid, thealleged " shoe bomber ."

Thewar on terrorism requiresthat new questions be asked. With whom are we at war?
Who defines the enemy? How does one conduct war against individualsor groupsof individuals
who swear no allegianceto any nation and whose affiliationsto each other arenot alwaysclear?
What qualifiesan individual asa combatant? Who hastheright to negotiateto end thewar ? Who
defines how long thewar will last? Whereisthewar actually being fought?

Without knowing the full and complete answer s to these broad questions, it isnot clear
how to answer the narrower questions. May the Executive detain an American citizen or any
other person lawfully in the United States as an “enemy”, a “combatant”, or an “enemy

combatant” on the basis of a unilateral determination that the individual is “ connected to", a
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“supporter of”; a“member of”; or an “ aider, abettor or coconspirator of” an individual or group

that hasparticipated in an attack on the United Statesor expressed support for such an attack?

What standard — reasonable suspicion, probable cause, etc. —appliesto such detention?
What time limit, if any, applies to such detention? Is there any judicial review availableto a
detainee? If a decision ismadeto detain, must that decision be periodically reviewed? Does a
detainee have a right to consult with counsel with respect to detention? While being detained?

U.S. courts have generally deferred to military judgment concerning POW gatus and
related questions. SeeJohnson v. Eisentrager, 339 U.S. 763 (1950); Hamdi v. Rumsfeld,  F.3d
_ (July 12, 2002).** This deference flows from the Presdent’s and Congress primary
responsibility for foreign affairs and the prosecution of war, and from the potential damage of
judicial interference in military operations. However, the same is not true in circumstances
involving U.S. citizens not on the battlefield or in the zone of military operations. See Ex parte

Milligan, 71 U.S. 2 (1866); Duncan v. Kahanamoku, 327 U.S. 304 (1946).?

% Seeaso Ex parte Quirin, 317 U.S. 1 (1942); Inre Territo, 156 F.2d 142 (Sth Cir. 1946).

% |t should be noted that POWSs are entitled to and generally can communicate with outsiders.
Through such communications they can gain the services of an atorney who can seek rdlief in an
appropriate court. POWs may also communicate, through their chain of command, with representatives
from neutral states and internationa organizations, and in thisway raise issues concerning their detention.
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Moreover, the federal judiciary has little experience with detention of Americans as
enemy combatants outside a declared war, with nations as enemies, and with captured soldiers.
Ex parte Milligan and Ex parte Quirin can be cited for and against judicial involvement in
Executive deter minations as to combatants, but the reality is that neither decison addresses
whether there can be detentions of Americansor lawful residentswithout some form of judicial
review,®
V. RECOMMENDATIONS

We fully recognize that these are very difficult and complex issues. The stark reality is
that thereis no universal consensus asto the right answersto either the broad or the narrow
guestions now facing our nation. With the disquieting recognition that the battles of the future
could focus on individuals and groups spread among as well as on nations themselves, we
nonetheless believethat thereare certain principlesthat should and could receivesupport from
those who appreciate the need to assure that we do not lose our sacred liberties and freedoms
while we fight to save them.

The Task Force therefore recommends that the following principles be followed with

respect to thetreatment of U.S. citizens declared to be enemy combatants:

% History has not been kind to the Japanese internment cases, which upheld detention of American
citizens and lawful residents. Judicid review was ultimately provided, internment was sustained, and the
decisions have been questioned as much as any in American law. Indeed, Congress passed the Civil
Liberties Act of 1988 “to provide a Presidential apology and symbolic payment of $20,000.00 to the
internees, evacuees, and persons of Japanese ancestry who lost liberty or property because of
discriminatory action by the Federd government during World War 11.” See
http://www.usdoj.gov/kidspage/crt/redress.htm.
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1. The Administration Should Explain the Basis and Scope of Its Authority to Detain U.S.
Citizens as Enemy Combatants

The administration should explain, more fully and formally than it has, the bass for
detaining someoneasan enemy combatant, especially Americans seized far from any recognized
battlefield or combat zone.

Thisisimportant asamatter of domesticand inter national law and public support. Actions
taken today will serveasprecedentsforever. Regardlessof thewisdom and good faith with which
actionsaretaken, detention without processin afew casesmay beused asjustification by others
for much broader use of such detention.

By better explaining the rationale for such detention (even recognizing that security
concerns may limit what can be made public), the government can win support —assuming its
reasoning is sound —and can cabin the authority should otherstry to extend it inappropriately.
Theremay besubstantial reasonsfor such detentionsthat would be consistent with domestic and
international law, but it isalso possiblethat thecasefor detention isproblematic and might create
a dangerous precedent.

TheAdministration hasnot yet attempted to explain what procedur esit believesshould be
required to assure that detentions are consistent with Due Process, American tradition, and
international law. It cannot be sufficient for a President to claim that the Executive can detain
whomever it wants, whenever it wants, for aslong asit wantsaslong asthe detention bear ssome
relationship to aterrorist act once committed by somebody against the United States. Short of

such aclaim, what arethelimits?
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2. Congress Should Egtablish Clear Standards and Procedures Governing Detention of
United States Citizens

Congress, in coor dination with the Executive branch, should examinetheissueof detaining
U.S. citizensasenemy combatants, and should enact legidation establishing clear standardsand
procedur esgover ning thedetention and treatment of U.S. citizensdetained asenemy combatants.
Thisisparticularly necessary in light of our discussion of 18 U.S.C. 84001(a), supra.

TheTask Forceacknowledgestheneed to giveproper deferencetothe Executive Branch
in times of crigis, but neither the Congress nor the Courts should hesitate to question actions
which may impact upon or violatelong cherished congtitutional principles. Asthe Washington Post
recently observed in an editorial:

... the government's actions in this latest case cut against basic
elements of life under therule of law. If its positions are correct,
nothing would prevent the president -- even in the absence of a
formal declaration of war -- from designating any American asan
enemy combatant. Without proving the correctness of the charge
before a court, the military could then detain that person forever.
And having done s0, it could prevent that detainee from hiring a
lawyer to argue that the government, in fact, hasit all wrong. If
that's the case, nobody's constitutional rights are safe. The
adminigtration owes the country a more thoughtful balance;
Congresssrole-- thepatriotic thing to do -- isto help find it.
Editorial, " Detaining Americans’ Washington Post, Tuesday, June 11, 2002, Page A24.

Congressshould also maintain continuing over sight of detention of U.S. citizensto assure

that such detentionsar econsistent with Due Process, American tradition, and inter national law. ?’

2" Aspart of its oversight authority, Congress should consider requiring periodic reports from the
Executive, and should include a provision in the proposed Homeland Security Department providing the
Inspector Generd with specific authority to investigate alegations regarding denid of access to counsel
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As Sen. Russdll Feingold (D-WI) observed during a United States Senate Judiciary Committee

hearing:®

.| dothink we need to learn alesson from thishistory to question
our government when it appear sto be overreaching. Such questions
arenot unpatriotic and should not beviewed asan inconvenienceby
the Executive Branch. They area crucial tool for Congressto play
itscongtitutional rolein protectingthegreat heritageof thiscountry
and theruleof law.

or violations of condtitutiond rights arising from continued detentions.

% Senate Committee on the Judiciary, December 4, 2001,
http://judiciary.senate.gov/member_statement.cfm?Ad=128& wit_id=85
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3. Citizen Detainees Should Have Accessto Judicial Review to Challenge Their Detention

As set forth above, United States citizenswho are detained by the Government have a
right under the Congtitution to seek release from their detention through a petition for writ of
habeas cor pus, a fundamental right which Congress has not suspended. Citizen detainees who
have not been charged with violations of United States criminal laws or the law of war should
therefore be afforded a prompt opportunity for judicial review of the basis for their continued
confinement.

4. Citizen Detainees Should Not be Denied Accessto Counsel

The most complex issue examined by the Task Force isthat of accessto counse. We
agreethat a United States citizen detainee should not be denied access to the courts and he or
sheshould, at thevery least, havetheright to contact an attor ney in or der to seek habeas cor pus
relief.

We also agree, however, that the 6" Amendment right to counse does not technically
attach to uncharged enemy combatants, and we recognize that, depending on the geographical
location and the state of hostilities, ther e may be cir cumstancesin which providing adetaineewith
access to counsa could be unwise, impractical, or danger ous®

Whilewe aremindful of such concerns, we do not believethat citizensdetained within the
United States, far from the battlefield, fall within that category. Indeed, the right to prompt

judicial review may well be hollow unless citizen detainees ar e afforded meaningful access to

# For example, no reasonable person would suggest that the battle should pauise while a combatant
captured and detained on the battlefied is granted a visit from hisor her lawyer.
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counsel and to the effective assistance of counsel in order to appropriately challenge ther
detention.

Government concerns that affording access to counsel may impede the collection of
intelligencearenot, in our view, so compelling that they justify denial of accessto assistance of
counsdl. Nor are concernsthat counsel might be used by detaineesto facilitate communications
with others. We have confidencethat our nation’slawyerscan provide effective r epr esentation
without breaching security. When government practices result in indefinite incommunicado
detention, they must be weighed against the requirements of the rule of law and the sacred
tradition of providing our nation's citizens with full Due Processrights.

5. Consderation Should be Given to the I nter national | mpact of Our Treatment of
Enemy Combatants

Finally, weurgethe Executiveand L egidative branches, i n esablishing and implementing
procedures to govern the detention of U.S. citizens held as enemy combatants, to give full
consider ation to theimpact of itspoliciesas precedentsin theuse of inter national legal normsin
shaping other nations responsesto future acts of terrorism.

VI. CONCLUSION

The Task Force respects and supports Presdent Bush and his administration in their
effortsto root out terrorism and assure our homeland security. Of cour se, we should have the
means to prevent more attacks like those of September 11. At the same time, there must be
safeguardsto protect the innocent and prevent possible abuses of power.

Since our Nation’sfounding, it has been a bedrock principle of our Democracy that isit
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theduty of the courtsto protect the congitutional rightsof citizensfrom overreaching gover nment
authority—even when that authority iswell-intentioned, and r egar dlessof how unpopular or hated
those citizens might be. " Only by zealoudly guarding the rights of the most humble, the most

unorthodox and the most despised among us can freedom flourish and endurein our land." *

Wewould do well to heed the admonition of Justice Mur phy in Duncan v. Kahanamoku,

327 U.S. 304, 335:

M or eover, we must be on constant guard against an excessive use
of any power, military or otherwise, that results in the needless
destruction of our rights and liberties. There must be a careful
balancing of interests. And we must ever keep in mind that ‘'The
Congtitution of the United States is a law for rulers and people,
equally in war and in peace, and covers with the shield of its
protection all classes of men, at all times, and under all
circumstances.’ Ex parteMilligan, supra, 4 Wall. at pages 120, 121.

Weareagreat nation not just because we arethe most power ful, but becausewe arethe
most democr atic. But indefinite detention, denial of counsel, and overly secr et proceedingscould

tear at the Bill of Rights, the very fabric of our great democracy.

% Bridgesv. Wixon, 326 U.S. 135, 166 (1945) (Justice Murphy, concurring.)
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The ABA Task Force on Treatment of Enemy Combatants will continueto review and
analyze theseissues, and the American Bar Association standsready to be of assistancein any
way to help establish standards and procedures to ensure that we do not erode our cherished
Constitutional safeguards and that we strengthen therule of law.*

We must get thisright. The people of thisgreat country deserve no less.

31 As Justice Brandeis warned: "' Experience should teach us to be most on our guard to protect
liberty when the government's purposes are beneficent. . . . The greatest dangersto liberty lurk in
ingdious encroachment by men of zed, well-meaning but without understanding.” Olmstead v. United
States, 277 U.S. 438, 479 (1928) (Brandeis, J., dissenting).
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AMERICAN BAR ASSOCIATION
TASK FORCE ON TREATMENT OF ENEMY COMBATANTS

SUMMARY OF RECOMMENDATIONS

The Administration Should Explain the Basisand Scopeof | tsAuthority to Detain
U.S. Citizens as Enemy Combatants

Congress Should Establish Clear Standards and Procedures Governing
Detention of United States Citizens

Citizen Detainees Should Have Access to Judicial Review to Challenge Their
Detention

Citizen Detainees Should Not be Denied Accessto Counsel

Consider ation Should be Given tothelnternational | mpact of Our Treatment of
Enemy Combatants
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