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MOTION FOR LEAVE TO FILE BRIEF ASAMICI CURIAE

1. On June 5, 2007, the Court sentenced Mr. Libby.

2. Mr. Libby plansto file amotion requesting that he be rel eased on bail pending appeal
pursuant to 18 U.S.C. § 3142.

3. Asexplained in greater detail below, amici submit that the constitutionality of Specia
Counsel Fitzgerald's appointment presents a close question. Amici further submit that the views
expressed in this brief will aid this Court's consideration of that issue.

4, Accordingly, amici respectfully move the Court for permission to file this brief as
amici curiae.

Respectfully submitted,

Date: June 7, 2007 5]
Christopher J. Wright (DC Bar # 367384)
Harris, Wiltshire & Grannis LLP
1200 18th St., N.W.
Washington, DC 20036
(202) 730-1325
Counsdl for Amici
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INTEREST OF AMICI CURIAE

Amici teach or have taught constitutional law or closely related subjectsat leading American
law schools (listed for identification purposes and not to connote agreement by any institution with
the position taken in this amicus memorandum). Amici havewidely divergent views on avariety of
subjects, including somethat may be at issueinthisvery case. Amici are united, however, intheir
view that the question whether the appointment of Special Counsel Patrick J. Fitzgerald comported
with the United States Constitution presents at least a close question, one that could very well be
decided the other way. This Court’s opinion of April 27, 2006 (United States v. Libby, 429
F. Supp. 2d 27), presents one side of that debate, but amici believe thereis another side and that the
Court of Appeals or even the Supreme Court could well reach the opposite conclusion from this
Court. Morrisonv. Olson, 487 U.S. 654 (1988), on which this Court’s decision relies, has been the
subject of much academic criticism and some calls for overruling.* Amici stress, however, that it
requires no overruling or disregard of any precedent to conclude that the constitutionality of the

appointment of Special Counsel Fitzgerald presents a close question.

* See, e.g., 1 Laurence H. Tribe, American Constitutional Law 684 (3d ed. 2000) (“it would not be
unthinkable, in light of our troubling national experience * * * and Justice Scalia’s unrebutted logic [in his
Morrison dissent], for the Court to revisit the question”); id. at 690 (“ considerations of stare decisis do not
weigh heavily against overruling Morrison”); Akhil Reed Amar, Intratextualism, 112 Harv. L. Rev. 747, 802
(1999) (“the[now-lapsed independent counsel statute] isunconstitutional and the[Morrison] caseiswrongly
decided”); Steven G. Calabresi & Gary Lawson, The Unitary Executive, Jurisdiction Stripping, and the
Hamdan Opinions. A Textualist Responseto Justice Scalia, 107 Colum. L. Rev. 1002, 1018 (2007) (“ Edmond
effectively overruled Morrison sub silentio on the appropriate standard for evaluating inferior officer status,
and Edmond wasright.”) (footnote omitted); Nick Bravin, Note, IsMorrison v. Olson Still Good Law? The
Court’s New Appointments Clause Jurisprudence, 98 Colum. L. Rev. 1103, 1137 n.225 (1998) (“Morrison
might beripe for reconsideration even under astrong application of stare decisisdueto the severe changein
factual premisesin the decade since it was decided”).
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Amici take no position on any other issueraised in this case or on whether this Court should
grant or deny bail pending appeal. The soleissuethey addressiswhether the Appointments Clause

issueisaclose one.

ARGUMENT

THERE ISA SUBSTANTIAL, CLOSE QUESTION ABOUT THE
CONSTITUTIONALITY OF THE APPOINTMENT OF A FEDERAL PROSECUTOR
WHO WASNOT APPOINTED TO THE RELEVANT POSITION BY THE PRESIDENT
AND TAKESNO ORDERS FROM A DEPARTMENTAL SUPERIOR, EVEN IF
THAT PROSECUTOR ISREMOVABLE AT WILL

Patrick J. Fitzgerald has been duly appointed by the President, with the advice and consent of
the Senate, to serve as United States Attorney for the Northern District of Illinois. AsthisCourt has
recognized, however, that appointment was to an inferior office within the meaning of the
Appointments Clause, and *“ he cannot be given duties that would el evate himto a‘ principal officer’”
without aseparate presidential appointment and Senate confirmation. 429 F. Supp. 2d at 43-44 n.15;
see U.S. Const. Art. 11,82, cl. 2.

The dispositive constitutional question, then, is whether the office of Special Counsel to
which Mr. Fitzgerald was appointed is that of a“principal” or “inferior” officer. Unless Special
Counsel Fitzgeraldisindistinguishablein all material respectsfrom Independent Counsel Morrison,
that question cannot be answered by reference to Morrison v. Olson alone. The reason is that the
Supreme Court itself has clarified (in a unanimous opinion) that “Morrison did not purport to set
forth adefinitivetest for whether an officeis inferior’ under the AppointmentsClause.” Edmondv.
United States, 520 U.S. 651, 661 (1997); seea so Akhil Reed Amar, supra, 112 Harv. L. Rev. at 811

(“Morrison gives us adoctrinal test good for one day only”).
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Specia Counsal Fitzgeraldisnot indistinguishablein all materia respectsfrom Independent
Counsel Morrison. To beginwith, hisoffice wasnot created by Congress. That isafactor of at |east
arguable constitutional significance. See Weissv. United States, 510 U.S. 163, 187 (1994) (Souter,
J., concurring) (“any decision to dispense with Presidential appointment and Senate confirmationis
Congress' sto make, not the President’s’). Second, by statute, 28 U.S.C. § 594(f), the Independent
Counsel was required in policy matters to comply to the extent possible with policies of the
Department of Justice, and the Supreme Court deemed that fact to have constitutional significancein
Morrison, 487 U.S. at 671-672. No such statute binds the Special Counsel to comply with Justice
Department policies; indeed, Deputy Attorney Genera Comey’ sletter of February 6, 2004, quoted at
429 F. Supp. 2d at 29, expressly exempted the Special Counsel from complying with Justice
Department policies established under 28 C.F.R. Part 600. Third, the Supreme Court deemed it
significant that “an independent counsel can only act within the scope of the jurisdiction that has
been granted by the Specia Division [of the United States Court of Appeals for the District of
Columbia Circuit] pursuant to arequest by the Attorney General.” 487 U.S. at 672. Specia Counsdl
Fitzgerald, by contrast, was delegated “all the authority of the Attorney General with respect to the
Department’s investigation into the alleged unauthorized disclosure of aCIA employee’ sidentity,”
and “direct[ed]” to act “independent of the supervision or control of any officer of the Department.”
429 F. Supp. 2d at 40 (quoting December 30, 2003, letter from Comey to Fitzgerald). In a
concurrent press conference, the Deputy Attorney General “seemingly indicate[d] that the Special
Counsel could expand hisjurisdiction.” 429 F. Supp. 2d at 41 n.10. Whether or not one* construes
those statements as merely providing the Special Counsel the authority to investigate and prosecute
violations of law that are committed during the course of hisinvestigation,” id., these are not facts
identical to those of Morrison v. Olson. To our knowledge, the Special Counsel appearsto occupy

3
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virtually a“class of one’ in the history of special prosecutors, insofar as his appointment did not
arise (a) under the governing Department of Justiceregulations (28 C.F.R. Part 600), (b) pursuant to
the now-defunct Independent Counsel Act, (c) asaresult of direct Presidentia action, or (d), asin
the Watergate investigation and Teapot Dome scandal, with guidance from or other restrictions
imposed by Congress.

To decide whether Special Counsel Fitzgerald qualifies as an “inferior officer,” then, one
must look to precedents other than Morrison v. Olson. The Supreme Court’s most recent decision
construing the Appointments Clause does what Morrison v. Olson did not do - it sets forth a
generally applicable test of inferior-officer status. “[l]nferior officers are officers whose work is
directed and supervised at somelevel by otherswho were appointed by presidential nomination with
the advice and consent of the Senate.” Edmond, 520 U.S. at 663; see also id. at 667 (Souter, J.,
concurring in part and concurring in the judgment) (“It does not follow, however, that if oneis
subject to some supervision and control, oneisan inferior officer. Having asuperior isnecessary for
inferior officer status, but not sufficient to establishit.”). Thus, only if one can concludethat Special
Counsel Fitzgerald’ swork is directed and supervised by apresidential appointeeisit even possible
to conclude that he is an inferior officer. But see 429 F. Supp. 2d at 45 (“while the question of
whether the Special Counsel isan inferior officer under Edmond is a much more difficult question
because the Specia Counsel’s work is conducted largely without direction and supervision, the
Court need [not] confront that analysis since Morrison remains binding authority”) (footnote
omitted).

It appears to be undisputed that there is no day-to-day supervision of Special Counsel
Fitzgerald by anyone, and no way short of removal even to assurethat he complieswith the policies
of the Department of Justice or the Executive Branch. The question then becomes whether the

4
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power of removal, by itself, sufficesto constitute the “direct[ion] and supervigion]” (Edmond, 520
U.S. at 663) necessary to make him an inferior officer. (Amici assume that Special Counsel
Fitzgerald isremovableat will by the Acting Attorney General, although amici understand that there
is some dispute about that proposition.) That question is, at the very least, one that could well be
decided the opposite way from this Court’s conclusion. The question is not answered by Morrison
v. Olson, inwhich the Independent Counsel was not removable at will (making the casefor “inferior
officer” statusin some respects more tenuous) but the Supreme Court relied on other factors—many
of which, as noted above, are absent here—to conclude that shewas an inferior officer nevertheless.
As Professor Akhil Amar has explained, removability neither constitutes nor can substitute
for subordination as a criterion sufficient to show inferiority for purposes of the Appointments
Clause:
Cabinet members are removable at will, but they are not constitutionally inferior, whereas
lower federal court judges have life tenure, and yet their courts are constitutionally
inferior. If we ponder these two data points, what concept of inferiority is at work in the

Constitution? Not removability, but subordination: an inferior officer takes orders from
his departmental superior.

Amar, supra, 112 Harv. L. Rev. at 807; seeasoid. at 810 n.241 (“A truly inferior independent calls
to mind a truly square circle.”). In addition to the points Professor Amar makes, a “superior’s’
power of removal is retrospective in nature: it can punish a prosecutor for a decision he has made,
but the “superior” cannot by the act of removal veto or prevent that decision, in the way a true
supervisor could. See Calabresi & Lawson, supra, 107 Colum. L. Rev. at 1022 & n.101 (“Inferior
executive officers must be subject to the decisional supervision and control of principal officersand,
ultimately, the President. Indeed, the President can personally veto any decision made by a
subordinate executive official [or so theauthorsmaintain].”). The power to remove, then, isnot the
same as or asubstitute for the constitutional minimum power to superviseasubordinate sactivities—

5
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or at least the point is debatable enough to make the question a very close one. Because Special
Counsel Fitzgerald wasdirected, in writing, to act “independent of the supervision or control of any
officer of the Department,” thereisno supervisor to whom heis subordinate and no apparent way to
bring him within the test set forth in Edmond.

“If an official is not appointed by the President, but rather through some other avenue
available under Article Il for inferior officers, then political accountability needs to be ensured in
some other way.” 1 Laurence H. Tribe, supra, at 684. With no supervisor, Specia Counsel
Fitzgerald is too independent to make his supposed “superiors’ politically accountable for his
actions, and it isat thevery least aclose question whether the mere power of removal doesanything
to solve the problem.

CONCLUSION
The constitutional issue to be raised on appeal is substantial.

Respectfully submitted,

Date: June 7, 2007 /9
Christopher J. Wright (DC Bar # 367384)
Harris, Wiltshire & GrannisLLP
1200 18th St., N.W.
Washington, DC 20036
(202) 730-1325
Counsd for Amici




