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WEW R INDL AW CCOM UNI TED STATES DI STRI CT COURT
DI STRI CT OF MASSACHUSETTS

)
UNI TED STATES OF AMERI CA)
)
)
VS. ) CRI M NAL ACTI ON
) NO. 03-1762-CBS
AHVED FATHY MEHALBA, )
Def endant , )
)

MEMORANDUM OF PROBABLE CAUSE AND ORDER ON THE
GOVERNMENT’ S MOTI ON FOR DETENTI ON
Oct ober 15, 2003

SWARTWOOD, M J.

| . Nat ure of the Offense and the Governnent’s NMbtion

On Sept enber 29, 2003, a Crim nal Conpl aint was fil ed, charging
Ahnmed Fat hy Mehal ba ("M . Mehal ba"), with knowingly andw |l fully
maki ng a materially false, fictitious, or fraudul ent statenent or
representationinamtter withinthe jurisdictionof the executive
branch of the United States Government, in violationof 18 U.S.C.
§1001(a).

At M. Mehalba’s initial appearance on Septenber 30, 2003 in
connection with this Conpl aint, he was advised of his right to a
prelimnary exam nationinaccordancewithFed. R Gim P. 5.1 and the
Gover nmrent noved for a detention hearinginaccordancewth 18 U.S. C.

88 3142((f)(2)(A) (risk of flight)). This case was then continuedto
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Cct ober 8, 2003 for a consol i dat ed probabl e cause/ det enti on heari ng.
Prior tothis latter hearing, the parties filed a Joint Mtion To
Cont i nue Probabl e Cause and Det enti on Heari ng (Docket No. 9) which I
al | owed and reschedul ed such hearing to October 15, 2003.

On Oct ober 15, 2003, a consol i dat ed probabl e cause/ detenti on
heari ng was hel d and prior tothe comencenent of that hearing, M.
Mehal ba assented t o an order of detention, but reserved hisright toa
detention hearing inthe future. An Order of Detentionis entered
consistent with that request. The parties then proceeded with a
pr obabl e cause heari ng at whi ch John F. Van Kl eef, Special Agent with
t he Federal Bureau of Investigation ("FBI"), testifiedon behalf of the
Governnment and was cross-exam ned by M. Mehal ba's counsel.

I, Fi ndi ngs of Fact

1. M. Mehal ba was enpl oyed by a pri vat e Gover nnent contractor,
Titan Systens/ BTG ("BTG'), as a linguist at the U S. Naval Base,

Guant anano Bay, Cuba. Govt. Exs. 1 and 2. M. Mehal ba was grant ed

interimsecret clearance for his work at Guantanano Bay as a BTG

enpl oyee. Govt. Ex. 3. As a BTG enpl oyee at Guant anano Bay, M.

Mehal ba si gned:
(A) a JTFGTMO Conput er User Li censi ng Agreenent i n whi ch he
agreed that "classified material is not accessed,

stored, or processed on an uncl assifi ed conputer”.

Govt. Ex. 4, 19.




(B)

(O

(D)

(E)

aJTF-GIMOInitial Security Briefing docunent i nwhich
he agreed t hat he woul d "never di vul ge, publish, or
reveal (either by word, conduct, or ot her neans) any
gover nnent i nformati on concerning t he above activities
except in the performance of nmy official dutiesin
accordance with the |l aws of the United States". Qovt.
Ex. 5.

a Joint Task Force 170 Sensitive Information
Nondi scl osure Agreenent in which M. Mehalba
acknow edged that he was briefed that information
pertai ningtothe personnel and operations of Joint
Task Force 170 was of a sensitive nature and woul d not
be di scl osed and t hat di scl osure woul d be a vi ol ati on

of | aw. Govt. Ex. 6.

a Def ensi ve Travel Briefing which states, in part, that

M. Mehal ba woul d ". . . NOT TAKE CLASSI FI ED MATER AL

with you as you travel . . . ." Govt. Ex. 7, 95.
a Notification O Foreign Travel which provides, in
part, that M. Mehal ba was prohi bited fromtaki ng
"sensitive or classified material out of the U S

wi t hout written approval fromthe PSO " Govt. Ex. 8,
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(F) a Classified Informati on Nondi scl osure Agreenment
bet ween M. Mehal ba and the United States i n whi ch he
acknow edged that he had "received a security
i ndoctrination concerning the nature and protection of
classifiedinformation, includingthe procedures to be
foll owed i n ascertai ni ng whet her ot her persons to whom
| contenpl ate di sclosingthisinformtion have been
approved for accesstoit, and that | understand these

procedures."” Govt. Ex. 9, f2.

2. On Sept enber 29, 2003, M. Mehal ba arrived at Logan A rport,
Bost on, Massachusetts on a flight fromCairo, Egypt with a stopover in
Italy. Upon M. Mehalba's arrival, he was selected for second
processi ng by U. S. Custons agents who di scovered, anong ot her t hi ngs,
a conpact di sk marked in M. Mehal ba' s handw i ti ng "Backup #3 For Md' s

Profile". Covt. Ex. 10. Areviewof that di sk, reveal ed t he exi stence

of a docunent | abel ed "SECRET". Govt. Ex. 1.

3. Speci al Agent Van Kl eef specifically asked M. Mehal ba
whet her t here was any cl assified i nformation, government docunents, or

"G TMD' docunents on the diskinhis possession. M. Mhal ba responded

no". This sanme question was repeated a nunber of times and M.

Mehal ba' s response to the question renai ned the sane. |d.



4. Arevi ewof the di sk obtai ned fromM . Mhal ba reveal ed t hat
t he di sk cont ai ned 368 docunent s mar ked " SECRET" or " SECRET/ NO FORN'1.

Govt. Ex. 12).

5. M . Mehal ba acknow edged t hat he had owned a personal
conput er whil e at Guant ananp Bay and t hat he had sol d t hat conputer
bef ore | eavi ng Cuba. FBI and Terrori smTask Force Agents were ableto
obtai n that conputer froma second i ndi vi dual who had purchased it from
t he i ndi vi dual who had purchased it fromM. Mehal ba and anal ysi s of

t he conput er reveal ed that the hard dri ve cont ai ned secret docunents.

6. Counsel for the parties have stipul ated that at | east one
docunment obtai ned fromone of M. Mehal ba' s di sks was desi gnat ed as
" SECRET".

I11. Probabl e Cause

| find that on Septenber 29, 2003, M. Mehalba had in his
possessi on a conpact di sk t hat cont ai ned secret i nfornmation which had
been obt ai ned fromQuant anano Bay. A search of M. Mehal ba' s per sonal
conput er reveal ed that the hard drive had cont ai ned secret docunents
whi ch were consi stent with the docunents that were on a conpact di sk
whi ch M. Mehal ba had i n t he possession at the ti ne he was st opped at
Logan Airport by U S. Custonms Oficials. 1In response to several

speci fi c questions asked of M. Mehal ba by U S. Governnent agents as to

I"Secret/no forn" neans secret, no foreign access.
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whet her or not the conpact disk in his possession contained
confidential or secret informati on, M. Mehal ba responded that it did
not. | findthat it did. Therefore, | find probabl e cause for the
concl usi on that M. Mehal ba know ngly made a fal se statenent to U. S.
Custons, FBI and Terrori st Task Force Agents and t hat he vi ol ated 18
U S.C. 8§1001(a).

V. Oder of Detention Pending Trial

In accordance with the foregoing menorandum
| T 1 S ORDERED:

1. That M. Mehal ba be commtted to the custody of the
Attorney General. or his designated representative, for
confinenment in a corrections facility separate, to the extent
practicable, frompersons awaiting or serving sentences or being
held in custody pending appeal;

2. That M. Mehal ba be afforded a reasonabl e opportunity
for private consultation with counsel; and

3. On order of a court of the United States or on request
by an attorney for the Governnent, the person in charge of the
corrections facility in which M. Mhalba is detained and
confined shall deliver M. Mehalba to an authorized Deputy
United States Marshal for the purpose of any appearance in
connection with a court proceeding.

Rl GHT OF APPEAL




THE PERSON OR PERSONS DETAI NED BY THI'S ORDER MAY FILE A
MOTI ON FOR REVOCATI ON OR AMENDMENT OF THE ORDER PURSUANT TO 18
U.S.C. § 3145(b).

/ S CHARLES B. SWARTWOOD, |11

CHARLES B. SWARTWOOD, |1 |
MAG STRATE JUDGE
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