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ORDER
Senior Airman (E~4)
AHMAD 1. A].. HALABI

P~ne) 3Petitioner

Bcforc

PRATT, BRESLIN, and GRANT

Appellate Military Judges

On 15 September 2003, the petitioner filed a pctition for extraordinary relief in the
form of a writ of mal1damu$. The petitioner asks this Court to quash a blanket order
excluding the public from all parts of the inve~tigation conducted under Article 32,
UCMJ, 10 U.S.C. § 832, and that this Court order the convening authority and
investigatil1g officcr lO close the 1nvesligation only when necessary to protect clas~ifjed
matcriai. I:unher, the pe.\.iti\)n~r ~ccks ~1fl i))iiiiediaie st.iY o1~ the. il1\lCstigatior'. u til this

CoL}rt rt1le~ upon this pctit10n.
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than the investigating officer, the Article 32 witnesses, involved attorneys,

necc~sary Security J':orces personnel. and SrA ]-Ialabi. I am doing this by
my ~,uthority as the commander who directed the Article 32 invcstigation
a11d because virtually all of the evidence p)'csented during this Article 32

'Investigation can co111promjse current on-going jnvestigatjons that are of
concern to national $ecurity,

The Constjrution of the United States gives to Congress the authority to reguJate
the armed forces. U.S. CONST. art. I, § 8, c1. ]4. In the UCMJ, Congress delegated to the
President the authority to prescribe pre-trial, Trial and post-trial procedures for couns-
martial. Article 36(a), UCMJ, 10 U.S.C. § 836(a). Pursuant to this delegation, the
President promulgated the Rules for Courts-Mania}. R.C.M. 405(h)(3) provides, "Access
by spectators to a}l or parI of the proceeding may be restricted or foreclosed in the
discrction of the conlmander who directed the investigation or the invesljgating officer."
The Djscus~ion to the mlc provides, "Closure may encourage. compJete testimony by an
embarra5~cd or timid witness." The Discussion aJso indicates, "Ordinarily the
proceedings of a pretrial investigation should be open to spectators." Simil(Uiy, Air
FOJ'cc Instruction 5]-20], AdminisTrrl1ion ofMililGry' Juslice,~! 4.1.2 (2 Nov 99), states,

Artic)e 32 investigations should ordinarily be open to the pub]jc. Because
the public has an jntcrest. in attending Article 32 investigations, all efforts to
keep the investigation open to the public should be cxplored before closing
the investigatjon, Acccss by spectators to a}l or part of the proceeding may
be restricted or foreclosed in the discrelion of ilie commander who directed
thc investigatjon or the investigating officer (IO) when the interests of
justice outweigh the public's interest in access. See R,C.M. 405(h)(3). J~or
example, it may be nccessary to close an investigation to encourage
complete testimony of a timid or embarrassed wjtness, to protect the
p1'jvacy of an individual or to ensure an accused's due process rights are
protected. Make every effort to close only those portions of the
investigation that arc clearly justified and keep the remaining portions of
thc investig21jon open. If the hearing is closed, the commandel" or 10
ordering it closed should provide specific, articulable reasons, in writjng,
for closure. These reasons should be attt1chcd to the 10' s report of

jnvesTigation.

In ABC, Inc. v. Powell, 47 MoJ. 363 (1997), our supcrior court ruled that, "absent

'cause shown that outwejghs the value of openness,' the military accused is likewise

entitled to ~ public ArlicJe 32 investigatjve hearjng." ABC, l/'lc., 47 M.J. at 365 (citing
Pres.5.E/1lelJ)ri~'e CO. 'I. Superior Courl of Cal{jornia, Ri'lerside Counry, 464 U.S. 501,

509 (1984)). Of cour5e. "the light to a public hearing js not ab$olute." Jd. (cjting United

STates v. Hershey. 20 M.J. 433, ~36 (C.M.r\. 1985), cerz. denied, 474 U.S. ]002 (1986);

Unilcd SlaT(;"," v. GrLmden. 2 M.J. 116, 120 (C.M.A. 1977); UniTed Slate.\" v. Brown, 22

Misc. Dkt. 2003-07



09/26/03
..

FRI 15:24 FAX AF CT CRIM APP ~OO3

C.M.R. 41, 46 (C.M.,A.. 1956)). As the Court in ABC. Inc. expJained, "Every case that

invoJves Ji111ilJng access to the public must be decided on its own merits. Furthermore,
\he scope of c}o~ure mU~\ be \aiJored \0 achieve the s\3ted purposes and should be
'reasoned,' not 'reflexive.'" Id. (citing oS'an Anlunio Express-New,s' v. Morrow, 44 M.J.

706 (A.F. Cl. Crim. App. 1996)).

In this case, it appears the convening authority ordered the proceedings closed to
all spectators becal1se most, hut not all, of the evideJ)ce involved matters of concern to

national security. We find this nnalysis to be insufficient under the criteria estab1ished by
ABC, Inc., 47 M.J. at 365. Rtl\hcr, the determination 01' whether closure is necessary

"muS1 be n'\~de on a case-by-case, witncss-by-witness, and circumstance-by-circumslance
basjs." Id. For these reasons we grant the petitioner's request for a writ of mandamus, in
parl, and direct that the Article 32, UCMJ, proceedings not be closed pursuant 10 this

blanket order.

It is important to clarify that we do not hold that the Article 32, UCMJ,
investigation nlay flot be c1osed in whole or in part, provjded that the determination js
madc on the approprjate '.case-by-case, wjtness-by-wilncss, and circurnstance-by-
circumst~llCC b.tsis." ld. Upon proper inquiry and revjew of lhe interests of the
government, the petitjoner, and the public, the investiga\ing officer may conclude thallhe
interests of ju.<:.tice require closing 311 or pari of thc proceedings. Fur\her, we do not ho1d
Ihat the procecdjngs may only be closed for the purpose of protecting c1assified
informalion. The convening ,1Ulhority or the inve~tig~ting officer may determine whether
lhcinlcrest:.; of jus lice oulwcigh the publjc's interest in access. See ABC, Inc., 47 MJ. at
365 (rejecling. the argument lhat protecting a will1e~s from embarrassment would not
qualify as a basj.<:. for c1o~ing a pretria1 hearing); l-Jer.~hey, 20 M.J. at 436 (may be
permissible to exclude speclatorS to prolect a child of lcnder years); Brown, 22 C.M.R. at

46; North .le}'sey Media Gr()up, inc. v. Ashc/"a;fi, 308 F.3d 198, 219 (3d Cir. 2002)
(nationa1 security interests may be con",idered as factors in closing a heaIing, and are

tradilionolly given considerable deference), cerr. denied, 123 S. Ct. 2215 (2003).
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Accordingly, it is by this COUll, this 16th day of September 2003,

ORDERED

The convening ,1llthority and the investigating officer may not exclude all
spectators from the Article 32, UCM.1, inve5tigCltion proctcdings under the existing
b1anket order. The convening authority or the invcsligaling officer may excJude persons
from all or c'\I'lY part of the Artic]e 32, UCMJ, investigation proceedings only after careful,
detailed, ()I1t11ysis find based upon specific, articu1able reasons, in writing (sea]ed if
necessary). The scope of :Jny c]o$ure must be tai]oJ.cd to achieve the required purposes.

FOR THE COURT

,,%" .-::...
(,, '"':-r:.'

,,'/:~' ~,~J , , -~ ?I/-

FELOCIAM. , Sgt,Ua
Chicf Court Administrator
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