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W LKI NSON, Chi ef Judge, and WLKINS and TRAXLER, G rcuit Judges:
Yaser Esam Handi filed a petition under 28 U S. C. § 2241
chal I engi ng the | awful ness of his confinenent in the Norfol k Naval
Brig.? On this third and latest appeal, the United States
chal | enges the district court’s order requiring the production of
various materials regarding Handi’'s status as an alleged eneny
conbatant. The district court certified for appeal the question of
whet her a declaration by a Special Advisor to the Under Secretary
of Defense for Policy setting forth what the governnent contends
were the circunstances of Handi’s capture was sufficient by itself
to justify his detention. Because it is undisputed that Handi was
captured in a zone of active conbat in a foreign theater of
conflict, we hold that the submtted declaration is a sufficient
basis upon which to conclude that the Commander in Chief has
constitutionally detained Handi pursuant to the war powers
entrusted to him by the United States Constitution. No further
factual inquiry is necessary or proper, and we remand the case with

directions to dismiss the petition.

As recounted in earlier appeals regarding Handi’'s detention,

! The court expresses its appreciation to the Public
Defender’s O fice for the Eastern District of Virginia, the United
States Attorney’s O fice for the Eastern District of Virginia, and
the Solicitor Ceneral’s Ofice for the professionalism of their
efforts throughout these expedited appeal s.
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Hamdi v. Runsfeld, 294 F.3d 598 (4th Gir. 2002) (“Hamdi_1”), and

Hamdi v. Rumsfeld, 296 F.3d 278 (4th Gir. 2002) (“Hamdi I1”), the

al Qaida terrorist network, utilizing commercial airliners,
| aunched massive attacks on the United States on Septenber 11,
2001, successfully striking the Wrld Trade Center in New York
City, and the Pentagon, the mlitary headquarters of our country,
near Washington, D.C. A third unsuccessful attack upon at | east
one additional target, nost likely within Washington, D.C., was
foiled by the efforts of the passengers and crew on the hi ghj acked
airliner when it crashed in Sonmerset County, Pennsylvani a,
sout heast of Pittsburgh. 1In total, over 3,000 people were killed
on Anerican soil that day.

In the wake of this atrocity, Congress authorized the
President “to use all necessary and appropriate force agai nst those
nati ons, or gani zati ons, or persons he determnes planned,
aut hori zed, conmtted, or aided the terrorist attacks” or “harbored
such organi zations or persons.” Authorization for Use of Mlitary
Force, Pub. L. No. 107-40, 115 Stat. 224 (Sept. 18, 2001). The
Presi dent responded by ordering United States arned forces to
Af ghani stan to subdue al Qaida and the governing Taliban regine
supporting it. During this ongoing mlitary operation, thousands
of all eged eneny conbat ants, including Handi, have been captured by
Anerican and allied forces.

The present case arises out of Handi’s detention by the United
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States mlitary in Norfolk, Virginia. Handi apparently was bornin
Loui siana but l|eft for Saudi Arabia when he was a small child
Al though initially detained in Af ghani stan and t hen Guant anano Bay,
Handi was transferred to the Norfolk Naval Station Brig after it
was discovered that he nmay not have renounced his Anerican
citizenship. He has remained in Norfolk since April 2002.

In June 2002, Handi’'s father, Esam Fouad Handi, filed a
petition for wit of habeas corpus, nam ng as petitioners both
Handi and hi nsel f as next friend.? The petition alleged that Handi
is acitizen of the United States who was residing in Afghani stan
when he was seized by the United States governnent. According to
the petition, “[i]n the course of the mlitary canpaign, and as
part of their effort to overthrow the Taliban, the United States
provided mlitary assistance to the Northern Alliance, a | oosely-
knit coalition of mlitary groups opposed to the Taliban
Government,” and thereby “obtained access to individuals held by
various factions of the Northern Alliance.” The petition further
al | eges that “Handi was captured or transferred into the custody of
the United States in the Fall of 2001” in Afghani stan, transported

from Af ghani stan to Canp X-Ray at the United States Naval Base in

2 This court has previously determ ned that Esam Fouad
Handi is a proper next friend. Handi I, 294 F.3d at 600 n.1. Two
earlier petitions filed by the Federal Public Defender for the
Eastern District of Virginia Frank Dunham and Christian Peregrim
a private citizen fromNew Jersey, were dism ssed. Neither Dunham
nor Peregrimhad a significant relationship with the detai nee, and

Handi’s father plainly did. 1d. at 606.
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Guant anano Bay, Cuba, in January 2002, and ultimately transferred
to the Norfolk Naval Station Brig in Norfolk, Virginia, in Apri
2002.

Al t hough acknow edgi ng that Handi was seized in Afghani stan
during a tine of active mlitary hostilities, the petition alleges
that “as an Anerican citizen, . . . Handi enjoys the ful
protections of the Constitution,” and that the governnent’s current
detention of him in this country wthout charges, access to a
judicial tribunal, or the right to counsel, “violate[s] the Fifth
and Fourteenth Amendnments to the United States Constitution.” By
way of relief, the petition asks, inter alia, that the district
court: (1) “Order Respondents to cease all interrogations of Yaser
Esam Handi, direct or indirect, while this litigation is pending”;
(2) “Order and declare that Yaser Esam Handi is being held in
violation of the Fifth and Fourteenth Amendments to the United
States Constitution”; (3) “To the extent Respondents contest any
material factual allegations in th[e] Petition, schedule an
evidentiary hearing, at which Petitioners may adduce proof in
support of their allegations”; and (4) “Order that Petitioner Yaser
Esam Handi be rel eased from Respondents’ unl awful custody.”

On June 11, before the governnent had tine to respond to the
petition, the district court appointed Public Defender Frank Dunham
as counsel for the detainee and ordered the governnment to all owthe

Def ender unnonitored access to Handi. On July 12, we reversed the
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district court’s order granting counsel imredi ate access to Handi .
Handi I1, 296 F.3d at 279. We cautioned that Handi’s petition
i nvol ved conplex and serious national security issues and found
that the district court had not shown proper deference to the
government’s legitimte security and intelligence interests. W
did not order the petition dism ssed outright, however, noting our
reluctance to “enbrac[e] [the] sweeping proposition . . . that,
wi th no meani ngful judicial review, any American citizen allegedto
be an eneny conbatant could be detained indefinitely wthout
charges or counsel on the governnment’s say-so.” Id. at 283.
Rat her, we sanctioned a limted and deferential inquiry into
Handi’s status, noting “that if Handi is indeed an ‘eneny
conbat ant’ who was captured during hostilities in Afghanistan, the
government's present detention of himis a |awful one.” Id.

(citing Ex parte Qirin, 317 US. 1, 31, 37 (1942)). W al so

instructed that, in conducting the inquiry, “the district court
must consi der the nbst cautious procedures first, conscious of the
prospect that the |east drastic procedures may pronptly resolve
Handi ' s case and nmake nore intrusive neasures unnecessary.” 1d. at
284.

Following this remand, the district court held a hearing on
July 18. During this hearing, the court expressed its concern over
possi bl e violations of Handi’s rights as an Anerican citizen. The

court also questioned the governnent’s nost basic contentions
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regardi ng the ongoing hostilities, asking “wth whomis the war |
shoul d suggest that we’'re fighting?” and “will the war never be
over as long as there is any nenber [or] any person who m ght feel
that they want to attack the United States of Anerica or the
citizens of the United States of Anerica?” The court directed that
“Ia]ll of these [answers shoul d] be provided in the answer that the
government is to file to the petition” and directed the United
States to file such a response to Handi’s petition by July 25.

On July 25, the governnent filed a response to, and notion to
dism ss, the petition for a wit of habeas corpus. Attached toits
response was an affidavit from the Special Advisor to the Under
Secretary of Defense for Policy, Mchael Mbbs, which confirnms the
mat erial factual allegations in Handi’'s petition -- specifically,
that Handi was seized in Afghanistan by allied mlitary forces
during the course of the sanctioned mlitary canpai gn, designated
an “eneny conbatant” by our Governnent, and ultimtely transferred
to the Norfolk Naval Brig for detention. Thus, it is undisputed
that Handi was captured in Afghanistan during a tine of arned
hostilities there. It is further undisputed that the executive
branch has cl assified himas an eneny conbatant.

In addition to stating that Handi has been classified as an
eneny conbatant, the Mobbs decl aration went on further to describe
what the governnment contends were the circunstances surroundi ng

Handi’s seizure, his transfer to United States custody, and his
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pl acenrent in the Norfolk Naval Brig. According to Mbbs, the
mlitary determned that Handi “traveled to Afghanistan in
approxi mately July or August of 2001" and proceeded to “affiliate[]
with a Taliban mlitary unit and receive[] weapons training.”
While serving wwth the Taliban in the wake of Septenber 11, he was
captured when his Taliban unit surrendered to Northern Alliance
forces with which it had been engaged in battle. He was in
possession of an AK-47 rifle at the tine of surrender. Handi was
then transported with his unit from Konduz, Afghanistan to the
Northern Al liance prison in Mazar-e-Sharif, Afghanistan and, after
a prison uprising there, to a prison at Sheberghan, Afghani stan.
Handi was next transported to the U 'S. short term detention
facility in Kandahar, and then transferred again to Guant anano Bay
and eventually to the Norfol k Naval Brig. According to Mbbbs,
interviews with Handi confirned the details of his capture and his
status as an eneny conbatant.

In keeping with our earlier instruction that the district
court should proceed cautiously in reviewing mlitary decisions
reached during sanctioned mlitary operations, we directed the
district court to first “consider the sufficiency of the Mobbs
decl aration as an independent matter before proceeding further.”
Following this order, the district court held a hearing on August
13 to review the sufficiency of the Mbbs decl arati on.

During this hearing, the district court recognized that “the
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governnment is entitled to considerable deference in detention
deci sions during hostilities.” The court also noted that it did
not “have any doubts [Handi] had a firearm[or] any doubts he went
to Afghanistan to be wth the Taliban.” Despite these
observations, however, the court asserted that it was “chal |l engi ng
everything in the Mobbs’ declaration” and that it intended to “pick
it apart” “piece by piece.” The court repeatedly referred to
information it felt was mssing fromthe declaration, asking “Is
there anything in here that said Handi ever fired a weapon?” The
court questioned whether M. Mbbs was even a governnent enpl oyee
and intimted that the governnent was possibly hiding
di sadvant ageous information fromthe court.

The district court filed an opi nion on August 16, finding that
the Mobbs declaration “falls far short” of supporting Handi’s
detention. The court ordered the governnent to turn over, anong
ot her things, copies of Handi’'s statenents and t he notes taken from
any interviews wth him the nanmes and addresses of all
i nterrogators who have questioned Handi; statenments by nenbers of
the Northern Alliance regarding the circunstances of Handi’s
surrender; and a list of the date of Handi’s capture and all of the
dates and | ocations of his subsequent detention.

Upon the Governnent’s notion to certify the August 16
production order for i nmedi ate appeal, the district court certified

the foll owi ng question: “Wether the Mbbs Decl aration, standing
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alone, is sufficient as a matter of law to allow a neani ngful
judicial review of Yaser Esam Handi’s classification as an eneny
conbat ant ?” W then granted the Governnent’s petition for
interlocutory review pursuant to 28 U S. CA 8§ 1292(b). In so
doing, we noted that “this court ‘may address any issue fairly
included within the certified order because it is the order that is
appeal able, and not the controlling question identified by the

district court.’”” Handi v. Runsfeld, No. 02-7338 (4th GCr. Sept.

12, 2002) (order granting petition for interlocutory review

(quoting Yanmaha Mdtor Corp. v. Cal houn, 516 U.S. 199, 205 (1996)).

.

Yaser Esam Handi is apparently an Anmerican citizen. He was
al so captured by allied forces in Afghanistan, a zone of active
mlitary operations. This dual status -- that of Anerican citizen
and that of alleged eneny conbatant -- raises inportant questions
about the role of the courts in tines of war.

A

The inportance of l[imtations on judicial activities during
wartinme may be inferred fromthe allocation of powers under our
constitutional schene. “Congress and the President, |ike the
courts, possess no power not derived fromthe Constitution.” Ex

parte Quirin, 317 U S. 1, 25 (1942). Article I, section 8 grants

Congress the power to “provide for the common Defence and general
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Wel fare of the United States . . . To declare War, grant Letters of
Mar que and Reprisal, and make Rul es concerni ng Captures on Land and
Water; To raise and support armes . . . [and] To provide and
mai ntain a navy.” Article |1, section 2 declares that “[t]he
President shall be Commander in Chief of the Arny and Navy of the
United States, and of the MIlitia of the several States, when
called into the actual Service of the United States.”

The war powers thus invest “the President, as Commander in
Chief, with the power to wage war whi ch Congress has decl ared, and
tocarry into effect all | aws passed by Congress for the conduct of
war and for the governnent and regul ati on of the Arnmed Forces, and
all laws defining and punishing offences against the |aw of
nations, including those which pertain to the conduct of war.”
Quirin, 317 U S. at 26. These powers include the authority to
detain those captured in arnmed struggle. Handi 11, 296 F.3d at
281-82.% These powers |ikew se extend to the executive's decision
to deport or detain alien enemes during the duration of

hostilities, see Ludecke v. Watkins, 335 U. S. 160, 173 (1948), and

to confiscate or destroy eneny property, see Juragua lron Co. V.

United States, 212 U S. 297, 306 (1909).

3 Persons captured during wartinme are often referred to as
“eneny conbatants.” \Wile the designation of Handi as an “eneny
conbat ant” has aroused controversy, the termis one that has been
used by the Suprene Court nmany tines. See, e.qg., Madsen v.
Kinsella, 343 U S. 341, 355 (1952); In re Yamashita, 327 U S. 1, 7
(1946); Qirin, 317 U S. at 31.
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Article 11l contains nothing anal ogous to the specific powers
of war so carefully enunerated in Articles | and II. “I'n
accordance with this constitutional text, the Suprenme Court has
shown great deference to the political branches when called upon to
decide cases inplicating sensitive matters of foreign policy,
national security, or mlitary affairs.” Handi 11, 296 F.3d at
281.

The reasons for this deference are not difficult to discern.
Through their departnents and commttees, the executive and
| egi sl ative branches are organized to supervise the conduct of
overseas conflict in a way that the judiciary sinply is not. The
Constitution s allocation of the warnmaki ng powers reflects not only
t he expertise and experience | odged within the executive, but also
t he nore fundanental truth that those branches nost accountable to
t he peopl e should be the ones to undertake the ultimte protection
and to ask the ultimte sacrifice from them Thus the Suprene
Court has lauded “[t]he operation of a healthy deference to
| egislative and executive judgnents in the area of mlitary

affairs.” Rostker v. Goldberg, 453 U S. 57, 66 (1981).

The deference that flows from the explicit enuneration of
powers protects liberty as much as the explicit enuneration of
rights. The Suprenme Court has underscored this foundi ng principle:
“The ultimate purpose of this separation of powers is to protect

the liberty and security of the governed.” Metro. Wash. Airports
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Auth. v. Citizens for the Abatenent of Aircraft Noise, Inc., 501

UsS 252, 272 (1991). Thus, the textual allocation of
responsibilities and the textual enuneration of rights are not
di chot onous, because the textual separation of powers pronotes a
nor e prof ound under st andi ng of our rights. For the judicial branch
to trespass upon the exercise of the warmaki ng powers woul d be an
i nfringenment of the right to self-determ nation and sel f-governance
at a tinme when the care of the conmon defense is nost critical
This right of the people is no less a right because it i s possessed
col l ectively.

These interests do not carry | ess wei ght because the conflict
in which Handi was captured is waged |ess against nation-states
t han agai nst scattered and unpatriated forces. W have enphasi zed
that the “unconventional aspects of the present struggle do not
make its stakes any less grave.” Handi I1, 296 F.3d at 283. Nor
does the nature of the present conflict render respect for the
judgnments of the political branches any | ess appropriate. W have
noted that the *“political branches are best positioned to
conprehend this global war in its full context,” id., and neither
t he absence of set-piece battles nor the intervals of cal mbetween
terrorist assaults suffice to nullify the warmaking authority

entrusted to the executive and | egislative branches.
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B.

Despite the clear allocation of war powers to the politica
branches, judicial deference to executive decisions nade in the
name of war is not unlimted. The Bill of Rights which Handi
invokes in his petition is as nuch an instrunment of nutual respect
and tolerance as the Fourteenth Anendnent is. It applies to
American citizens regardl ess of race, color, or creed. And as we
beconme a nore diverse nation, the Bill of Rights may becone even
nore a | ens through which we recogni ze ourselves. To deprive any
American citizen of its protections is not a step that any court
woul d casual |y take.

Drawing on the Bill of Rights’ historic guarantees, the
judiciary plays its distinctive role in our constitutional
structure when it reviews the detention of Anmerican citizens by
their own governnment. Indeed, if due process neans anything, it
means that the courts nust defend the “fundanmental principles of
liberty and justice which lie at the base of all our civil and

political institutions.” Powell v. Al abama, 287 U. S. 45, 67 (1932)

(internal quotation marks omtted). The Constitution is suffused
wi th concern about how the state will wield its awesone power of
forcible restraint. And this preoccupation was not accidental

Qur forebears recognized that the power to detain could easily
beconme destructive “if exerted w thout check or control” by an

unrestrai ned executive free to “inprison, dispatch, or exile any
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man t hat was obnoxi ous to the governnent, by an i nstant declaration
that such is their wll and pleasure.” 4 W Bl ackst one,

Commentaries on the Laws of England 349-50 (Cooley ed. 1899)

(quoted in Duncan v. Louisiana, 391 U S. 145, 151 (1968)).

The duty of the judicial branch to protect our individua
freedons does not sinply cease whenever our mlitary forces are
commtted by the political branches to arnmed conflict. The
Founders “foresaw that troubl ous times woul d ari se, when rul ers and
people would . . . seek by sharp and decisive neasures to
acconpl i sh ends deened just and proper; and that the principles of
constitutional liberty would be in peril, unless established by

irrepealable law.” Ex Parte MIlligan, 71 US. (4 wall.) 2, 120

(1866). Wiile that recognition does not dispose of this case, it
does indicate one thing: The detention of United States citizens

must be subject to judicial review See Handi IIl, 296 F. 3d at 283.

It is significant, noreover, that the formof relief sought by
Hanmdi is a wit of habeas corpus. In war as in peace, habeas
cor pus provi des one of t he firmest bul war ks agai nst
unconstitutional detentions. As early as 1789, Congress reaffirnmed
the courts’ common |aw authority to review detentions of federa
prisoners, givingits explicit blessingtothe judiciary s power to
“grant writs of habeas corpus for the purpose of an inquiry into
the cause of commtnent” for federal detainees. Act of Sept. 24,

1789, ch. 20, 8§ 14, 1 Stat. 81-82. Wiile the scope of habeas
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revi ew has expanded and contracted over the succeeding centuries,
its essential function of assuring that restraint accords with the
rule of Iaw, not the whi mof authority, remai ns unchanged. Handi’s
petition falls squarely within the G eat Wit’s purview, since he
is an Anerican citizen challenging his sunmary detention for
reasons of state necessity.

C.

As the foregoing discussion reveals, the tensions within this
case are significant. Such circunstances shoul d counsel caution on
the part of any court. G ven the concerns discussed in the
precedi ng sections, any broad or categorical holdings on eneny
conmbat ant desi gnati ons woul d be especially inappropriate. W have
no occasion, for exanple, to address the designation as an eneny
conbat ant of an Anmerican citizen captured on Anmerican soil or the
role that counsel mght play in such a proceeding. See, e.q.,

Padilla v. Bush, No. 02 Gv. 445 (MBM, 2002 W 31718308 (S.D.N. Y.

Dec. 4, 2002). W shall, in fact, go no further in this case than
the specific context before us -- that of the undi sputed detention
of a citizen during a conbat operation undertaken in a foreign
country and a determ nation by the executive that the citizen was
allied with eneny forces.

The safeguards that all Anericans have come to expect in
crimnal prosecutions do not translate neatly to the arena of arned

conflict. In fact, if deference to the executive is not exercised
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wWith respect tomlitary judgnents in the field, it is difficult to
see where deference would ever obtain. For there is a “well-
established power of the mlitary to exercise jurisdiction over
menbers of the arnmed forces, those directly connected with such
forces, [and] eneny belligerents, prisoners of war, [and] others

charged with violating the | aws of war.” Duncan v. Kahananoku, 327

U S 304, 313-14 (1946) (footnotes omtted). As we enphasized in
our prior decision, any judicial inquiry into Handi’s status as an
al | eged eneny conbat ant i n Af ghani stan nust reflect this deference
as well as “a recognition that government has no nore profound
responsibility” than the protection of Anerican citizens from
further terrorist attacks. Handi |1, 296 F.3d at 283.

In this regard, it is relevant that the detention of eneny
conbatants serves at |east two vital purposes. First, detention
prevents eneny conbatants fromrejoining the enenmy and conti nui ng
to fight against Anerica and its allies. “The object of captureis
to prevent the captured individual fromserving the eneny. He is
disarnmed and from then on he nust be renoved as conpletely as

practicable fromthe front . . . .” Inre Territo, 156 F.2d 142,

145 (9th Cir. 1946). In this respect, “captivity is neither a
puni shment nor an act of vengeance,” but rather “a sinple war

nmeasure.” W Wnthrop, Mlitary Law and Precedents 788 (2d ed

1920). And the precautionary nmeasure of disarm ng hostile forces

for the duration of a conflict is routinely acconplished through
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detention rather than the initiation of crimnal charges. To
require otherw se woul d i npose a si ngul ar burden upon our nation’s
conduct of war.

Second, detention in lieu of prosecution may relieve the
burden on mlitary conmanders of litigating the circunstances of a
capture halfway around the gl obe. This burden would not be
i nconsiderable and would run the risk of “saddling mlitary
deci sion-making with the panoply of encunbrances associated with
civil litigation” during a period of arnmed conflict. Handi Il, 296
F.3d at 283-84. As the Suprene Court has recognized, “[i]t would
be difficult to devise nore effective fettering of a field
commander than to allowthe very enemes he is ordered to reduce to
subm ssion to call him to account in his own civil courts and
divert his efforts and attention fromthe mlitary of fensive abroad

to the I egal defensive at hone.” Johnson v. Eisentrager, 339 U S

763, 779 (1950).°
The judiciary is not at liberty to eviscerate detention
interests directly derived fromthe war powers of Articles | and

1. As the nature of threats to Anerica evolves, along with the

4 The gover nnent has contended that appoi nt ment of counsel
for eneny conbatants in the absence of charges would interfere with
a third detention interest, that of gathering intelligence, by
establishing an adversary relationship with the captor from the
outset. See Hanmdi 11, 296 F.3d at 282 (expressing concern that the
June 11 order of the district court “does not consider what effect
petitioner's unnonitored access to counsel mght have upon the
government's ongoing gathering of intelligence”). That issue
however, is not presented in this appeal.
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means of carrying those threats out, the nature of eneny conbatants
may change also. In the face of such change, separation of powers
doctrine does not deny the executive branch the essential tool of
adaptability. To the contrary, the Supreme Court has said that
“[i1]n adopting this flexi bl e understandi ng of separati on of powers,
we sinply have recognized Mdison's teaching that the greatest
security against tyranny . . . lies not in a hernetic division
anong the Branches, but in a carefully crafted system of checked

and bal anced power wthin each Branch.” Mstretta v. United

States, 488 U.S. 361, 381 (1989). | f anything, separation of
powers bears renewed relevance to a struggle whose unforeseeabl e
dangers nmay demand significant actions to protect untold thousands
of American |ives.

The desi gnati on of Handi as an eneny conbatant thus bears the
cl osest i maginable connection to the President’s constitutiona
responsibilities during the actual conduct of hostilities. W
therefore approach this case wth sensitivity to both the
f undanent al liberty interest asserted by Handi and the
extraordinary breadth of warnmaking authority conferred by the

Constitution and i nvoked by Congress and the executive branch.

L1l
After the district court issued its August 16 production

order, it granted respondent’s notion for an interlocutory appeal
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of that order. The followi ng question was certified for our
revi ew,

Whet her the Mobbs Declaration, standing alone, is

sufficient as a matter of law to allow a neaningful

judicial review of Yaser Esam Handi’'s classification as

an eneny conbat ant ?

As the Suprenme Court has nmade clear, we are not limted to
this single question. Rather, an appellate court nmay address any
issue fairly included within the certified order, because “it is

the order that is appealable, and not the controlling question

identified by the district court.” Yamaha Mdtor Corp., US A V.

Cal houn, 516 U.S. 199, 205 (1996) (internal quotation marks
omtted).

On this appeal, it is argued that Handi’s detention is invalid
even if the governnment’s assertions were entirely accurate. | f
that were clearly the case, there would be no need for further
di scovery such as that detailed in the August 16 production order,
because Handi’s detention would be invalid for reasons beyond the
scope of any factual dispute. Indeed, any inquiry into the August
16 production order or any discussion of the certified question
woul d be unnecessary, because neither could suffice to justify a
detention that, as a threshold matter, was otherw se unlaw ul
Moreover, the burden of the August 16 order would necessarily
out wei gh any benefits if, quite i ndependent of the disputed factual
i ssues, Handi were already entitled to relief. See Fed. R Giv.

Proc. 26(b)(1)-(2). For that reason, any purely |egal challenges
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to Handi’s detention are fairly includable within the scope of the

certified order. See Juzwin v. Asbestos Corp., 900 F.2d 686, 692

(3d GCr. 1990) (stating that, on 8 1292(b) review of an order
denying a dispositive notion, an appellate court is “free to
consider all grounds advanced in support of the grant of [the
nmotion] and all grounds suggested for sustaining its denial”
(internal quotation marks omtted)).

In this vein, Handi and ami ci have in fact pressed two purely
| egal grounds for relief: 18 U.S.C. 8 4001(a) and Article 5 of the
Geneva Convention. W now address them both.?>

A

18 U.S.C. 8 4001 regulates the detentions of United States
citizens. It states in full:

(a) No citizen shall be inprisoned or otherw se detai ned

by the United States except pursuant to an Act of

Congr ess.

(b)(1) The control and nanagenment of Federal penal and
correctional institutions, except mlitary or naval

institutions, shall be vested in the Attorney
CGeneral, who shall ©promulgate rules for the
government thereof, and appoint all necessary

officers and enployees in accordance wth the
civil-service laws, the Cassification Act, as
anended[,] and the applicable regul ations.

5 W reject at the outset one other claimthat Handi has
advanced in abbreviated form He asserts that our approval of his
continued detention nmeans that the wit of habeas corpus has been
unconstitutionally suspended. See U.S. Const. art. |, 8§ 9. We
find this unconvincing; the fact that we have not ordered the
relief Handi requests is hardly equivalent to a suspension of the
wit.

29



(2) The Attorney General may establish and conduct
i ndustri es, farmns, and other activities and
classify the inmates; and provide for their proper
gover nnent , di sci pl i ne, treat nent, care,
rehabilitation, and reformation.
18 U S.C. § 4001 (2002). Handi argues that there is no
congressional sanction for his incarceration and that 8§ 4001(a)
therefore prohibits his continued detention. W find this
contention unpersuasi ve.
Even i f Handi were right that 8 4001(a) requires Congressional
aut hori zation of his detention, Congress has, in the wake of the

Septenber 11 terrorist attacks, authorized the President to “use

all necessary and appropriate force against those nations,

organi zations, or persons he determ nes planned, authorized,
commtted, or aided the terrorist attacks” or *“harbored such
organi zati ons or persons.” Aut hori zation for Use of Mlitary
Force, Pub. L. No. 107-40, 115 Stat. 224 (Sept. 18, 2001) (enphasis
added). As noted above, capturing and detaini ng eneny conbatants
is an inherent part of warfare; the “necessary and appropriate
force” referenced in the congressional resolution necessarily
i ncludes the capture and detention of any and all hostile forces
arrayed agai nst our troops. Furthernore, Congress has specifically
aut hori zed the expendi ture of funds for “the mai ntenance, pay, and
al | omances of prisoners of war [and] other persons in the custody
of the [mlitary] whose status is determned . . . to besimlar to

prisoners of war.” 10 U.S.C. § 956(5) (2002). It is difficult if
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not i npossi bl e to understand how Congress coul d make appropri ati ons
for the detention of persons “simlar to prisoners of war” w thout
al so authorizing their detention in the first instance.

Any alternative construction of these enactnments would be
fraught with difficulty. As noted above, the detention of eneny
conbat ants serves critical functions. Moreover, it has been clear
since at least 1942 that “[c]itizenship in the United States of an
eneny belligerent does not relieve him from the consequences of
[his] belligerency.” Quirin, 317 U S. at 37. | f Congress had
intended to override this well-established precedent and provide
American belligerents sone inmmunity fromcapture and detention, it
surely woul d have nmade its intentions explicit.

It is likewise significant that § 4001(a) functioned
principally to repeal the Energency Detention Act. That statute
had provided for the preventive “apprehension and detention” of
individuals inside the United States “deened |likely to engage in
espi onage or sabotage” during “internal security energencies.”
H R Rep. 92-116, at 2 (Apr. 6, 1971). Proponents of the repea
wer e concerned that the Enmergency Detention Act might, inter alia,
“permt[] a recurrence of the round ups which resulted in the
detention of Anericans of Japanese ancestry in 1941 and
subsequently during World War I1.” 1d. There is no indication
that 8§ 4001(a) was intended to overrule the | ongstanding rul e that

an arned and hostile American citizen captured on the battlefield
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during wartine nmay be treated |i ke the eneny conbatant that he is.
W therefore reject Handi’s contention that 8 4001(a) bars his
detenti on.
B

Handi and amci also contend that Article 5 of the Geneva
Convention applies to Handi’s case and requires an initial fornal
determ nation of his status as an eneny bel ligerent “by a conpetent
tribunal.” Geneva Convention Relative to the Treatnent of
Prisoners of War, Aug. 12, 1949, art. 5, 6 U.S.T. 3316, 75 U NT.S.
135.

This argunent falters also because the Geneva Convention is
not self-executing. “Courts will only find a treaty to be self-
executing if the docunent, as a whole, evidences an intent to

provide a private right of action.” Goldstar (Panama) v. United

States, 967 F.2d 965, 968 (4th Cr. 1992). The CGeneva Convention
evinces no such intent. Certainly there is no explicit provision
for enforcement by any form of private petition. And what
di scussion there is of enforcenment focuses entirely on the
vindication by diplomatic means of treaty rights inhering in
sovereign nations. |If two warring parties disagree about what the
Convention requires of them Article 11 instructs themto arrange
a “nmeeting of their representatives” with the aid of diplomats from
other countries, “wth a view to settling the disagreenent.”

CGeneva Convention, at art. 11. Simlarly, Article 132 states that
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“any alleged violation of the Convention” is to be resolved by a
joint transnational effort “in a nmanner to be deci ded between the
interested Parties.” Id. at art. 132; cf. id. at arts. 129-30
(instructing signatories to enact legislation providing for
crimnal sanction of “persons commtting . . . grave breaches of
t he present Convention”). W therefore agree with other courts of
appeal s that the | anguage in the Geneva Convention is not “self-
executing” and does not “create private rights of action in the

donmestic courts of the signatory countries.” Huynh Thi Anh v.

Levi, 586 F.2d 625, 629 (6th Cr. 1978) (applying identical
enforcenent provisions fromthe Geneva Convention Relative to the
Protection of Civilian Persons in Tine of War, Feb. 2, 1956, 6

UST. 3516, 75 UNT.S 287); see also Holnmes v. Laird, 459 F.2d

1211, 1222 (D.C. CGir. 1972) (noting that “corrective machinery
specified in the treaty itself is nonjudicial”).

Handi provides no reason to conclude that 28 U S. C. § 2241
makes these di pl omatically-focused rights enforceable by a private
right of petition. Indeed, it would nake little practical sense
for 8 2241 to have done so, since we would have thereby inposed on
the United States a mechani smof enforceability that m ght not find
an anal ogue in any other nation. This is not to say, of course,
that the Geneva Convention is neani ngless. Rather, its values are
vindicated by diplomatic nmeans and reciprocity, as specifically

contenplated by Article 132. There is a powerful and self-
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regul ating national interest in observing the strictures of the
Convention, because prisoners are taken by both sides of any
conflict. This is the very essence of reciprocity and, as the
drafters of the Convention apparently deci ded, the nost appropriate

basis for ensuring conpliance. As the Court in Eisentrager

observed about the predecessor to the current Geneva Conventi on,
“t he obvious schene of the Agreenent [is] that responsibility for
observance and enforcenent of these rights is upon political and
mlitary authorities.” 339 U. S. at 789 n. 14.

Even if Article 5 were sonehow self-executing, there are
guestions about howit would apply to Handi’ s case. In particul ar,
it is anything but clear that the “conpetent tribunal” which would
determine Handi’s status would be an Article |1l court. Every
country has different tribunals, and there is no indication that
t he Geneva Convention was i ntended to i npose a single adjudicatory
paradi gmupon its signatories. Moreover, Handi’'s argunment begs the
guestion of what kind of status determ nation is necessary under
Article 5 and how extensive it should be. Handi and the am ci nmake
much of the distinction between |awful and unlawful conbatants,
noting correctly that I|awful conbatants are not subject to
puni shment for their participation in a conflict. But for the
purposes of this case, it is a distinction without a difference,
since the option to detain until the cessation of hostilities

bel ongs to the executive in either case. It is true that unlaw ul
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conbatants are entitled to a proceeding before a mlitary tribunal
before they may be punished for the acts which render their
belligerency unlawful. Quirin, 317 U S. at 31. But they are also
subject to nere detention in precisely the sane way that |awful
prisoners of war are. Id. The fact that Handi m ght be an
unl awf ul conbatant in no way neans that the executive is required
to inflict every consequence of that status on him The Geneva
Convention certainly does not require such treatnent.

For all these reasons, we hold that there is no purely |egal
barrier to Handi’s detention. W now turn our attention to the

guestion of whether the August 16 order was proper on its own

ternmns.
| V.
As we w Il discuss below, we conclude that Handi’s petition
fails as a matter of law. It follows that the governnent should

not be conpelled to produce the materials described in the district
court’s August 16 order.

W also note that the order, if enforced, would present
form dable practical difficulties. The district court indicated
that its production request mght well be only an initial step in
testing the factual basis of Handi’'s eneny conbatant status. The
court plainly did not preclude making further production demands

upon the governnment, even suggesting that it mght “bring Handi
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before [the court] to inquire about [his] statenents.”

Al though the district court did not have “any doubts [that
Handi] had a firearni or that “he went to Afghanistan to be with
the Taliban,” the court ordered the government to submt to the
court for in canmera, ex parte review (1) “[c]opies of all Handi’s
statenents, and the notes taken from any interviews w th Handi
that relate to his reasons for going to Af ghanistan, his activities
while in Afghanistan, or his participation in the mlitary forces
of the Taliban or any ot her organization in that country”; (2) “[a]
list of all the interrogators who have questi oned Handi, including
their names and addresses, and the dates of the interviews”; (3)
“[c]opies of any statenents by nenbers of the Northern Alliance”
regarding Handi’'s surrender; (4) “[a] list that includes the date
of Handi’s capture, and that gives all the dates and | ocations of
his subsequent detention”; (5) “[t]he name and title of the
individual within the United States GCGovernnent who nmade the
determnation that Handi was an illegal eneny conbatant”; (6)
“[t]he nane and title of the individual within the United States
Gover nnent who nade t he deci sion to nove Handi from Guant anano Bay,
Cuba to the Norfol k Naval Station”; and (7) “the screening criteria
utilized to determne the status of Handi.” The court’s order
allows the governnent to redact “intelligence matters” fromits
responses, but only to the extent that those intelligence natters

are outside the scope of inquiry into Handi’s | egal status.
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Handi argues vigorously that this order should be affirned.
Because of the alleged “breadth with which Respondents construe
their authority to inprison American citizens whomthey consider to
be eneny conbatants,” Br. of the Petitioners/Appellees at 27, Handi
argues we nmust allowthe district court to subject the governnent’s
classification of himto a searching review Wile the ordinary §
2241 proceeding naturally contenplates the prospect of factua

devel opment, see 28 U.S.C. 88 2243, 2246, such an observation only

begs the basic question in this case -- whether further factua
exploration would bring an Article I'll court into conflict with the
war maki ng powers of Article | and Il. Here, the specific interests

asserted by the government flowdirectly fromthe warmaki ng powers
and are intimately connected to them \Watever the general force
of these interests (which we di scussed extensively above), they are
nost directly inplicated by captures in a zone of active conbat
oper at i ons.

A review of the court’s August 16 order reveals the risk of
“stand[ing] the warmaking powers of Articles | and Il on their
heads,” Handi [I1, 296 F.3d at 284. The district court, for
exanpl e, ordered the governnent to produce all Handi’s statenents
and notes frominterviews. Yet it is precisely such statenents,
relating to a detainee’'s activities in Afghanistan, that may
contain the nost sensitive and the nost valuable information for

our forces in the field. The risk created by this order is that
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judicial invol venent woul d proceed, increnent by increnent, into an
area where the political branches have been assigned by law a
preem nent role.

The district court further ordered the governnent to produce
a list of all interrogators who have questioned Handi, including
their nanes and addresses and the dates of the interviews, copies
of any statenents by nenbers of the Northern Alliance regarding

Handi's surrender, and a list that includes the date of Handi’'s

capture and all the dates and locations of his subsequent
detention. Once again, however, litigation cannot be the driving
force in effectuating and recording wartinme detentions. The

mlitary has been charged by Congress and the executive wth
winning a war, not prevailing in a possible court case.
Conmplicating the nmatter even further is the fact that Handi was
originally captured by Northern Al liance forces, with whomAnerican
forces were generally allied. The district court’s insistence that
statenments by Northern Alliance nenbers be produced cannot hel p but
place a strain on nultilateral efforts during wartine. The court
al so expressed concernin its order that the Northern Alliance did
not “identify the unit [to which Handi was affiliated],” “where or
by whom [ Handi] recei ved weapons training or the nature and extent
t hereof ,” or “who commanded the unit or the type of garb or uniform
Handi may have worn. . . .” In demandi ng such detail, the district

court would have the United States mlitary instruct not only its
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own personnel, but also its allies, on precise observations they
must nmake and record during a battlefield capture.

Viewed in their totality, the inplications of the district
court’s August 16 production order could not be nore serious. The
factual inquiry upon which Handi would lead us, if it did not
entail disclosure of sensitive intelligence, mght require an
excavation of facts buried under the rubble of war. The cost of
such an inquiry in ternms of the efficiency and norale of Anerican
forces cannot be disregarded. Some of those with know edge of
Handi * s detenti on may have been slain or injured in battle. Qhers
m ght have to be diverted fromactive and ongoing mlitary duties
of their own. The logistical effort to acquire evidence fromfar
away battle zones m ght be substantial. And these efforts would
profoundly unsettle the constitutional bal ance.

For the foregoing reasons, the court’s August 16 production

request cannot st and.

V.
The question remains, however, whether Handi’s petition nust
be remanded for further proceedings or dism ssed.
Handi’s Anerican citizenship has entitled him to file a
petition for a wit of habeas corpus in a civilian court to
challenge his detention, including the mlitary’'s determ nation

that he is an “eneny conbatant” subject to detention during the
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ongoi ng hostilities. Thus, as wwth all habeas actions, we begi n by
exam ning the precise allegations presented to us by the respective
parties. In this case, there are two allegations that are cruci al
to our anal ysis. First, Handi’s petition alleges that he was a
resident of and seized in Afghanistan, a country in which
hostilities were aut horized and ongoing at the tinme of the seizure,
but that his continued detention in this country without the ful
panoply of constitutional protections is unlawful. Second, the
Governnent’ s response asserts that Handi i s bei ng detai ned pursuant
to the Commander-in-Chief’s Article Il war powers and that the
ci rcunst ances underlying Handi’s detention, as reflected primarily
in the Mbbs declaration, establish that Handi’'s detention is
I awf ul .

Cenerally speaking, in order to fulfill our responsibilities
under Article Ill to review a petitioner’s allegation that he is
bei ng detained by American authorities in violation of the rights
afforded himunder the United States Constitution, we nust first
determ ne the source of the authority for the executive to detain
the individual. Once the source of the authority is identified, we
then look at the justification given to determne whether it
constitutes a legitimate exercise of that authority.

A
Here t he government has identified the source of the authority

to detain Handi as originating in Article Il, Section 2 of the
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Constitution, wherein the President is given the war power. W
have already enphasized that the standard of review of eneny
conbat ant detentions nust be a deferential one when the detainee
was captured abroad in a zone of conbat operations. The President
“i's best prepared to exercise the mlitary judgnent attending the
capture of alleged conbatants.” Handi 11, 296 F.3d at 283. Thus,
in Qurin, the Suprene Court stated in no uncertain terns that
detentions “ordered by the President in the declared exercise of
his powers as Commander in Chief of the Army in tinme of war and of
grave public danger” should not “be set aside by the courts w thout
the <clear conviction that they are in conflict wth the
Constitution or laws of Congress constitutionally enacted.”
Quirin, 317 U.S. at 25.

This deferential posture, however, only cones into play after
we ascertain that the challenged decision is one legitimtely mde
pursuant to the war powers. It does not preclude us from
determining in the first instance whether the factual assertions
set forth by the governnent would, if accurate, provide a legally
valid basis for Handi’s detention under that power. O herw se, we
woul d be deferring to a decision made without any inquiry into
whet her such deference is due. For these reasons, it is
appropriate, upon a citizen' s presentation of a habeas petition
alleging that he is being unlawmfully detained by his own

government, to ask that the governnment provide the | egal authority
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upon which it relies for that detention and the basic facts relied
upon to support a legitimate exercise of that authority. Indeed,
inthis case, the governnent has voluntarily submtted -- and urged
us toreview-- an affidavit fromM chael Mbbs, Special Advisor to
the Under Secretary of Defense for Policy, describing what the
government contends were the circunstances leading to Handi’s
desi gnation as an eneny conbatant under Article I1’s war power.
The Mobbs affidavit consists of two pages and ni ne paragraphs
in which Mbbs states that he was “substantially involved with
matters related to the detention of eneny conbatants in the current
war against the al Qaeda terrorists and those who support and
harbor them” In the affidavit, Mbbs avers that Handi entered
Af ghani stan in July or August of 2001 and affiliated with a Tali ban
mlitary unit. Handi received weapons training fromthe Taliban
and remained with his mlitary unit until his surrender to Northern
Alliance forces in late 2001. At the tine of his capture, Handi
was i n possession of an AK-47 rifle. After his capture, Handi was
transferred first fromKonduz, Afghanistan to the prison in Mzar-
e-Sharif, and then to a prison in Sheberghan, Afghanistan where he
was questioned by a United States interrogation team Thi s
interrogation team determ ned that Handi net “the criteria for
eneny conbatants over whomthe United States was taking control.”
Hanmdi was then transported to the U S. short term detention

facility in Kandahar, and then transferred again to Guant anano Bay
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and eventually to the Norfolk Naval Brig. According to Mbbs, a
subsequent interview with Handi confirmed the details of his
capture and his status as an eneny conbat ant.

The district court approached the Mbbs declaration by
examning it line by Iline, faulting it for not providing
i nformati on about whet her Handi had ever fired a weapon, the fornal
title of the Taliban mlitary wunit Hanmdi was wth when he
surrendered, the exact conposition of the U S. interrogation team
that interviewed Handi in Sheberghan, and even the distinguishing
characteristics between a Northern Alliance mliary unit and a
Taliban mlitary unit. Concl uding that the factual allegations
were insufficient to support the government’s assertion of the
power to detain Handi under the war power, the court then ordered
the production of the numerous additional materials outlined
previously. W think this inquiry went far beyond the acceptable
scope of review

To be sure, a capable attorney could challenge the hearsay
nat ure of the Mobbs decl arati on and probe each and every paragraph
for inconpleteness or inconsistency, as the district court
attenpted to do. The court’s approach, however, had a signal flaw
We are not here dealing with a defendant who has been indicted on
crimnal charges in the exercise of the executive’s | aw enforcenent
powers. W are dealing with the executive s assertion of its power

to detai n under the war powers of Article Il. See Eisentrager, 339
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US at 793 (Black, J., dissenting) (“[I]t is no ‘crime’ to be a

soldier.”); cf. Inre Wnship, 397 U. S. 358, 363 (1970) (expl aini ng

t hat el evated burden of proof applies in crimnal cases because of
consequences of conviction, including social stigna). To transfer
the instinctive skepticism so |laudable in the defense of crim nal
charges, to the review of executive branch decisions prem sed on
mlitary determnations nmade in the field carries the inordinate
risk of a constitutionally problematic intrusion into the nost
basic responsibilities of a coordinate branch.

The nmurkiness and chaos that attend arnmed conflict nmean
mlitary actions are hardly imune to m stake. Yet these
characteristics of warfare have been with us through the centuries
and have never been thought sufficient to justify active judicial
supervision of conbat operations overseas. To inquire, for
exanpl e, whether Handi actually fired his weapon is to demand a
clarity frombattle that often is not there. The district court,
after reviewing the Mbbs affidavit, did not “have any doubts
[Handi] had a firearm[or] any doubts he went to Afghani stan to be
with the Taliban.” To delve further into Handi's status and
capture would require us to step so far out of our role as judges
t hat we woul d abandon the distinctive deference that animates this
area of |aw.

For these reasons, and because Handi was i ndisputably seized

in an active conbat zone abroad, we will not require the governnment
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to fill what the district court regarded as gaps in the Mbbbs
affidavit. The factual avernments in the affidavit, if accurate,
are sufficient to confirmthat Handi’s detention confornms with a
legitimate exercise of the war powers given the executive by
Article 11, Section 2 of the Constitution and, as discussed
el sewhere, that it is consistent with the Constitution and | aws of

Congress. See Quirin, 317 U.S. at 25. Asking the executive to

provi de nore detailed factual assertions would be to wade further
into the conduct of war than we consider appropriate and is
unnecessary to a nmeaningful judicial review of this question.
B
W turn then to the question of whether, because he is an
Arerican citizen currently detained on Anmerican soil by the
mlitary, Hanmdi can be heard in an Article Ill court to rebut the
factual assertions that were submtted to support the “eneny
conbat ant” designation. W hold that no evidentiary hearing or
factual inquiry on our part is necessary or proper, because it is
undi sputed that Handi was captured in a zone of active conbat
operations in a foreign country and because any inquiry nust be
circunscribed to avoid encroachnent into the mlitary affairs
entrusted to the executive branch.
In support of its contention that no further factual inquiry
is appropriate, the governnent has argued that a “sone evidence”

standard shoul d govern t he adj udi cati on of clai ns brought by habeas
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petitioners in areas where the executive has primary
responsi bility. That standard has i ndeed been enpl oyed i n contexts
| ess constitutionally sensitive than the present one, albeit in a
procedural posture that renders those cases di stinguishable. See,

e.g., INS v. St. Cyr, 533 US 289, 306 (2001) (describing

hi storical practice under which, so long as “there was sone
evidence to support” a deportation order, habeas courts woul d not
“review factual determ nations nmade by the Executive”); Eagles v.

Sanuel s, 329 U S. 304, 312 (1946); Fernandez v. Phillips, 268 U. S.

311, 312 (1925). 1In each of these cases, the Court indicated that
the role of the wit is not to correct “nere error” in the
executive’'s exercise of a discretionary power, but rather to check
the executive branch if it asserts a “power to act beyond the
authority granted.” Eagles, 329 U S at 311-12. Thus, the
government asserts, the rol e of a habeas court is not to reconsider
the executive' s decision, but rather only to confirmthat “there
was sone basis for the challenged executive determnation.” Br.
for Respondent s- Appel l ants at 29. Once that determ nation is nmade,
the governnent further asserts, the detainee nmay not offer any
rebuttal evidence and no further factual inquiry is allowed.

It is not necessary for us to decide whether the “sone
evi dence” standard is the correct one to be applied in this case
because we are persuaded for other reasons that a factual inquiry

into the circunstances of Handi’'s capture would be inappropriate.
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1.

As we have enphasi zed t hroughout these appeal s, we cannot set
asi de executive decisions to detain eneny conbatants “w t hout the
cl ear conviction that they are in conflict with the Constitution or
| aws of Congress constitutionally enacted.” Quirin, 317 U S at
25. W cannot stress too often the constitutional inplications
presented on the face of Handi’s petition. The constitutional
all ocation of war powers affords the President extraordinarily
broad authority as Commander in Chief and conpels courts to assune
a deferential posture in review ng exercises of this authority.
And, while the Constitution assigns courts the duty generally to
review executive detentions that are alleged to be illegal, the
Constitution does not specifically contenplate any role for courts
in the conduct of war, or in foreign policy generally.

| ndeed, Article Ill courts are ill-positioned to police the
mlitary’s distinction between those in the arena of conbat who
shoul d be det ai ned and t hose who should not. Any evaluation of the
accuracy of the executive branch’s determ nation that a person is
an eneny conbatant, for exanple, would require courts to consi der,
first, what activities the detainee was engaged in during the
period leading up to his seizure and, second, whether those
activities rendered hima conbatant or not. The first question is
factual and, were we called upon to delve into it, would likely

entail substantial efforts to acquire evidence fromdi stant battle
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zones. See Eisentrager, 339 U. S. at 779. The second question may

require fine judgnents about whether a particular activity is
linked to the war efforts of a hostile power -- judgnents the
executive branch is nost conpetent to make.

Handi’ s petition places himsquarely within the zone of active
conbat and assures that he is indeed being held in accordance with
the Constitution and Congressional authorization for use of
mlitary force in the wake of al Qaida's attack. Quirin, 317 U. S.
at 25. Any effort to ascertain the facts concerning the
petitioner’s conduct while anobngst the nation’s enemes would
entail an unacceptable risk of obstructing war efforts authorized
by Congress and undertaken by the executive branch.

2.

Handi contends that, although international |aw and the |aws
of this country mght generally allow for the detention of an
i ndi vi dual captured on the battlefield, these |l aws nust vary in his
case because he is an Anmerican citizen now detained on Anerican
soil. As an American citizen, Handi would be entitled to the due
process protections normally found in the crimnal justice system
including the right to neet with counsel, if he had been charged
with acrinme. But as we have previously pointed out, Handi has not
been charged with any crine. He is being held as an eneny
conbat ant pursuant to the well -established | aws and custons of war.

Handi’s citizenship rightfully entitles himto file this petition
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to chall enge his detention, but the fact that he is a citizen does
not affect the legality of his detention as an eneny conbat ant.

| ndeed, this sanme issue arose in Quirin. In that case,
petitioners were German agents who, after the declaration of war
between the United States and the German Reich, were trained at a
German sabot age school where they “were instructed in the use of
expl osives and in nmethods of secret witing.” Qirin, 317 U S. at
21. The petitioners then journeyed by submarine to the beaches of
New York and Florida, carrying large quantities of explosives and
ot her sabotage devices. Al of them were apprehended by FBI
agents, who subsequently learned of their mssion to destroy war
industries and facilities in the United States. Al of the
petitioners were born in Germany but had Iived in the United States
at some point. One petitioner clainmed Anerican citizenship by
virtue of the naturalization of his parents during his youth. The
Court, however, did not need to determne his citizenship because
it held that the due process guarantees of the Fifth and Sixth
Amendnents were inapplicable in any event. It noted that
“Icl]itizenship in the United States of an eneny belligerent does
not relieve himfromthe consequences of a belligerency which is
unl awf ul .” Id. at 37. The petitioner who alleged Anerican
citizenship was treated identically to the other Gernman saboteurs.

The Quirin principle applies here. One who takes up arns

against the United States in a foreign theater of war, regardl ess
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of his citizenship, may properly be designated an eneny conbat ant
and treated as such. The privilege of citizenship entitles Handi
to a limted judicial inquiry into his detention, but only to
determine its legality under the war powers of the political
branches. At |least where it is undisputed that he was present in
a zone of active conbat operations, we are satisfied that the
Constitution does not entitle himto a searching review of the
factual determ nations underlying his seizure there.
3.

Simlarly, we reject Handi’s argunent that evenif his initial
detention in Afghanistan was lawful, his continuing detention on
American soil is not. Specifically, Handi contends that his
petition does not inplicate mlitary concerns because “the
underlying clains in this case are designed to test the legality of
Handi’s inprisonnment in a naval brig in Norfolk, Virginia, not a
mlitary determ nati on made overseas on the basis of caution rather
than accuracy.” Br. of the Petitioners/Appellees at 44. But the

fact that Handi is presently being detained in the United States --

as opposed to sonewhere overseas -- does not affect the |ega
inplications of his status as an eneny conbatant. For the sane
reason that courts are ill-positioned to review the mlitary’'s

di stinction between those who should or should not be detained in
an arena of conbat, courts are not in the position to overturn the

mlitary’s decision to detain those persons in one |ocation or
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another. It is not clear why the United States shoul d be precl uded
fromexercising its discretion to nove a detainee to a site within
this country, nor do we see what purpose woul d be served by second
guessing the mlitary’'s decision with respect to the |ocus of
detenti on.

4.

To conclude, we hold that, despite his status as an Anerican
citizen currently detained on Arerican soil, Handi is not entitled
to challenge the facts presented in the Mdbbs decl arati on. Were,
as here, a habeas petitioner has been desi gnated an eneny conbat ant
and it is undisputed that he was captured in an zone of active
conbat operations abroad, further judicial inquiry is unwarranted
when t he governnment has responded to the petition by setting forth
factual assertions which would establish a legally valid basis for
the petitioner’s detention. Because these circunstances are
present here, Handi is not entitled to habeas relief on this basis.

C.

Finally, we address Handi’s contention that even if his
detention was at one tine lawful, it is no |onger so because the
rel evant hostilities have reached an end. In his brief, Handi
all eges that the governnent “confuses the international arned
conflict that allegedly authorized Handi’s detention in the first
pl ace wth an on-going fight against individuals whom Respondents

refuse to recognize as ‘belligerents’ under international |aw
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ld. at 53-54. \Whether the timng of a cessation of hostilities is

justiciable is far from clear. See Ludecke, 335 U S. at 169

(“Whet her and when it would be open to this Court to find that a
war though nerely formally kept alive had in fact ended, is a
question too fraught with gravity even to be adequately formnul ated
when not conpelled.”). The executive branch is also in the best
position to appraise the status of a conflict, and the cessati on of
hostilities would seem no |less a matter of political conpetence

than the initiation of them See United States v. The Three

Friends, 166 U S. 1, 63 (1897) (“[l]t belongs to the politica
departnent to determ ne when bel ligerency shall be recogni zed, and
its action nust be accepted according to the ternms and intention
expressed.”). In any case, we need not reach this issue here. The
government notes that Anerican troops are still on the ground in
Af ghani stan, dismantling the terrorist infrastructure in the very
country where Handi was captured and engaging in reconstruction
efforts which may prove dangerous in their own right. Because
under the nost circunscribed definition of conflict hostilities

have not yet reached their end, this argunment is without nerit.

VI .
It is inportant to enphasize that we are not placing our
i nprimatur upon a new day of executive detentions. W earlier

rejected the summary enbrace of “a sweeping proposition -- namely
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that, with no neaningful judicial review, any Anmerican citizen
all eged to be an eneny conbatant could be detained indefinitely
W t hout charges or counsel on the governnent's say-so.” Handi ||
296 F.3d at 283. But, Handi is not “any American citizen alleged
to be an eneny conbatant” by the governnent; he is an Anmerican
citizen captured and detained by Anerican allied forces in a
foreign theater of war during active hostilities and determ ned by
the United States mlitary to have been indeed allied with eneny
forces.

Cases such as Handi’s rai se serious questions which the courts
wll continue to treat as such. The nation has fought since its
founding for liberty w thout which security rings hollow and for
security without which liberty cannot thrive. The judiciary was
meant to respect the delicacy of the balance, and we have
endeavored to do so.

The events of Septenber 11 have left their indelible mark. It
is not wong even in the dry annals of judicial opinion to nourn
those who lost their lives that terrible day. Yet we speak in the
end not from sorrow or anger, but from the conviction that
separation of powers takes on special significance when the nation
itself cones under attack. Handi's status as a citizen, as
important as that is, cannot displace our constitutional order or
the place of the courts within the Franmer’s schene. Judi ci a

review does not disappear during wartinme, but the review of
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battl efield captures in overseas conflicts is a highly deferenti al
one. That is why, for reasons stated, the judgnent nust be

reversed and the petition dismssed. It is so ordered.
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