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 1  (The following hearing was held in open court before the

 2  Honorable Joseph L. Tauro, United States District Judge,

 3  United States District Court, District of Massachusetts, at

 4  the United States Courthouse, 1 Courthouse Way, Boston,

 5  Massachusetts, on February 24, 2003, commencing at 10:00 a.m.)

 6           THE CLERK:  Docket No. 03-10284.  John Doe, Et Al,

 7  versus President George W. Bush, Et Al.

 8           THE COURT:  Sit down everybody.  Good morning.

 9           THE CLERK:  Counsel please identify themselves for

10  the record.

11           MR. BONIFAZ:  Good morning, your Honor, my name is

12  John Bonifaz.  I am the plaintiff's co-counsel.  With me at

13  counsel table is Cristobal Bonifaz and Jonathan Shapiro.

14           THE COURT:  Nice to see you.

15           MR. HUNT:  Good morning, your Honor.  I'm Joseph

16  Hunt, Counsel for the United States.  With me today are

17  Mr. Gregory Katsas and Mr. Matthew Lepore from the Department

18  of Justice and Bunker Henderson from the U.S. Attorneys

19  Office.

20           THE COURT:  Nice to see everybody.  As the first item

21  of business, I have the motion to add some parties.  I take it

22  there is no objection to that?

23           MR. HUNT:  We have no objection.

24           THE COURT:  Okay.  So, we'll allow that, and

25  hopefully everything else will run as smoothly, and it will be
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 1  a very interesting morning.

 2           I have read your papers carefully and feel that I

 3  understand your respective positions.  You don't have to

 4  repeat everything that is in the papers.  On the other hand,

 5  feel free to take as much time as you want to get your points

 6  across, anything that you want to highlight for me, don't feel

 7  that there is any time limit on it, so any time you're ready,

 8  go ahead.

 9           MR. BONIFAZ:  Thank you, your Honor.  May it please

10  the Court, my name is John Bonifaz.  I'm co-counsel for the

11  plaintiffs.  Your Honor, at the heart of this case is the

12  fundamental question:  Who decides whether or not to send this

13  nation into war?

14           The government has made an extraordinary claim

15  that the President has unilateral authority, unilateral

16  authority under the Constitution to commence a premeditated,

17  preemptive invasion of Iraq before any attack on the United

18  States, its citizens or military, or any of its allies has

19  occurred.  There is no precedent for such an exercise of

20  presidential power.

21           Article One, Section 8 of the United States

22  Constitution makes clear that Congress and only Congress has

23  the power to declare war.  Your Honor, Congress has not

24  declared war or taken any equivalent action.  The plaintiffs,

25  who are U.S. soldiers, parents of U.S. soldiers and members of
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 1  Congress, are before this Court today seeking judicial

 2  intervention to uphold the constitution and to ensure that the

 3  momentous decision of whether thousands of American soldiers

 4  are to be sent into harm's way will be made by the elected

 5  body of the United States Congress.

 6           The plaintiffs, your Honor, satisfy the

 7  requirement for a preliminary injunction.  First, they are

 8  likely to succeed on the merits.

 9           THE COURT:  Excuse me.  Would you like, would you be

10  more comfortable using the podium?

11           MR. BONIFAZ:  No.  I'm okay right here.  Thank you.

12           THE COURT:  Okay.

13           MR. BONIFAZ:  They are likely to succeed on the

14  merits of their claims.  First, the President lacks

15  constitutional authority to commence war absent a

16  Congressional declaration of war.  This is quite clear.

17           THE COURT:  Of course, he hasn't commenced war.

18           MR. BONIFAZ:  He has not commenced war, but war is

19  imminent by his own words and the words of the defense

20  secretary.  We are --

21           THE COURT:  Do we know whether those words are

22  anything more than a tactical exercise by him in an effort to

23  try to avoid war?  I mean do we know that?  Can I know that?

24           MR. BONIFAZ:  We believe, your Honor, this Court can

25  take judicial notice of public statements that have been made
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 1  that this administration is weeks, if not days before

 2  initiating an invasion of Iraq, and that those statements --

 3           THE COURT:  I guess my point is can I know that that

 4  is anything more than, and I'm not being dismissive when I say

 5  this, anything more than tough talk designed to perhaps avoid

 6  a war?  Can I know that?

 7           MR. BONIFAZ:  Your Honor, the question goes certainly

 8  to ripeness, and Dellums v. Bush did address this question of

 9  ripeness.  That was the case brought before the first Persian

10  Gulf War.  There is a difference between this and that case.

11           First, here we have a situation where there are in

12  fact already special operations troops in Iraq.  Washington

13  Post article, February 13, the day of the filing of this case,

14  said, "U.S. special operations troops are already operating in

15  various parts of Iraq.  They are laying the groundwork for

16  conventional U.S. forces that could quickly seize large

17  portions of Iraq if President Bush gives a formal order to go

18  to war", the official said.

19           It is not his decision to make as to whether or

20  not to send troops into war.  It is a decision of the United

21  States Congress, and this Court can take judicial notice that

22  that is about to occur and that the irreparable harm that is

23  about to be inflicted upon the plaintiff soldiers in this case

24  and the other plaintiffs satisfies that prong of preliminary

25  injunction requirement, but back to the likelihood of success
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 1  of the merits, the only, the only thing that the defendants

 2  can point to that has any claim of an equivalent action is the

 3  October resolution passed last October by the United States

 4  Congress, and that resolution, your Honor, delegated a

 5  non-delegable power to the President.  It delegated to the

 6  President the power of whether or not to decide.  It said to

 7  him that he could make the determination of whether or not

 8  this country launches a wholesale invasion of Iraq, an

 9  occupation of that country, a regime change, something on the

10  scale that, nothing that has been seen before in the United

11  States history, this kind of preemptive, premeditated

12  invasion.

13           That October resolution cannot be seen as a

14  declaration of war or equivalent action satisfying

15  Article One, Section 8 requirements.  Congress can no more

16  have seated the power to declare war to the President than it

17  could have seated its power to levy taxes or to appropriate

18  money, and in fact in Clinton v. City of New York, which the

19  United States Supreme Court decided in 1998, the Court

20  specifically dealt with this kind of transference of

21  Congressional power to the President, which could not satisfy

22  the constitutional mandate.

23           In that case, it was the line item veto act, and

24  the majority found it violated the presentment clause of the

25  U.S. Constitution.
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 1           THE COURT:  But, whatever your argument, whatever the

 2  merits of your argument may be with respect to whether that

 3  October resolution is an overreach in terms of extending

 4  power, can't it be argued that for the purposes of determining

 5  jurisdiction, the October resolution indicates there is no

 6  resolute conflict between the President and the legislature?

 7           I note from reading your briefs you're very much

 8  aware that that is a particularly important issue in

 9  determining whether I have any jurisdiction at all.  So, you

10  can get to that now or sometime during the course of your

11  argument.

12           MR. BONIFAZ:  Yes, your Honor.  We're well aware that

13  is in fact a standard some courts, including this very Court

14  articulated in Drinan v. Nixon.  We have two responses.

15           First, we don't, with all due respect, believe

16  that Congressional silence in the face of a President's march

17  towards war satisfies Article One, Section 8 requirements;

18  that is to say, that that conflict is a standard that doesn't

19  meet the test in Dellums v. Bush or  Orlando v. Laird.  So,

20  there are courts that are divided on this, but with respect to

21  the conflict point in this particular case, there is a clear

22  conflict in our alternative reading of the October resolution,

23  which is the October resolution, at best, at best, gave the

24  President the authority to go to war only with UN approval,

25  and that resolution has very clear language on this point.
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 1  Both sections dealing under the title Authorization For Use Of

 2  The United States Armed Forces state this.  The President is

 3  authorized to use the armed forces of the United States as he

 4  determines to be necessary, that delegation point, and

 5  appropriate in order to, one, defend the national security of

 6  the United States against the continuing threat opposed by

 7  Iraq, and, and, your Honor, enforce all relevant United

 8  Nations Security Council resolutions regarding Iraq.  It

 9  wasn't or.  It was "and".

10           In fact, the legislative history behind the

11  October resolution demonstrates many members of Congress voted

12  for this resolution with that in mind, that the President's

13  arm -- hand, rather, would be strengthened going back to the

14  United Nations to reinitiate the inspections process and that

15  this UN approval was a condition before the President goes to

16  war.

17           Here we have a situation where the President is

18  saying that, one, he'll decide, as if it's his decision to

19  make, but, second, that he will do it regardless of whether or

20  not he has UN approval.  The country will go it alone, if

21  necessary.

22           That is not what Congress intended.  That is not

23  what Congress stated in the October resolution.  The House in

24  international committee relations report also highlights this

25  point, and we have stated it in our brief, and they quoted his
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 1  speech, in which they said, "President Bush committed the

 2  United States to work with the United Nations Security Council

 3  and to work for the necessary resolutions", and, further, as

 4  we stated in Footnote 3 of our reply brief, there were members

 5  of Congress who spoke to this on the floor of the House and

 6  Senate with respect to this debate.

 7           Representative Tom Allen of Maine said this very

 8  clearly, when he said, "The resolution authorizes the use of

 9  force today through the United Nations, but it provides no

10  blank check now for unilateral military action."  This was the

11  clear intent, and that is the conflict that this Court now

12  faces, a conflict between Congressional authority in this

13  alternative reading, to go to war only with UN approval, and

14  an Executive Branch's determination to go to war without it.

15           So, that conflict brings us to the political

16  question point, which is, of course, what your Honor was

17  asking, and this is a matter that is fit for judicial review.

18  As in Dellums, this Article One, Section 8 requirement cannot

19  be read out of the Constitution, as the Court found in

20  Dellums, and in Orlando v. Laird, as well.  There are judicial

21  manageable standards for reviewing this kind of critical

22  question, momentous decision for the nation.

23           That is what we are asking this Court to do, to

24  read this resolution, interpret it for what it says, and see

25  that this conflict exists, requiring this intervention.  With
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 1  respect to irreparable harm, your Honor, it is clear that this

 2  harm is actual, and it's imminent.  The plaintiff soldiers

 3  face possible death or --

 4           THE COURT:  Where, what do you say about the resolute

 5  conflict?

 6           MR. BONIFAZ:  The resolute conflict --

 7           THE COURT:  Doesn't there have to be resolute

 8  conflict before the Court has jurisdiction?  Otherwise, it's a

 9  political question.

10           MR. BONIFAZ:  Again, your Honor, our view is

11  Congressional silence does not suffice, but if you were to

12  find --

13           THE COURT:  Well --

14           MR. BONIFAZ:  -- conflict exists --

15           THE COURT:  I don't mean to interrupt you, but you

16  make an interpretation of that October resolution.  There is

17  another one that could be made that is a little more positive

18  in terms of showing support, and the reasons for the vote by

19  various Congressmen, you know, may deal with motive, their

20  motive, but you know as well as I that a Congressman's motive

21  in voting is not what's key.  It's the impact of the vote and

22  what the vote actually says, and my question to you is don't

23  we need to have an appearance of resolute conflict between the

24  branches in order for the judicial power to kick in?

25           That is the simple question.
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 1           MR. BONIFAZ:  Right.  Again, your Honor, we don't

 2  believe that that conflict is necessary in order for

 3  Article One, Section 8 requirements to be upheld.

 4  Congressional silence does not suffice.

 5           THE COURT:  I'm not talking about Congressional

 6  silence.  I might agree with Congressional silence doesn't

 7  suffice, but there has to be some indication of disagreement.

 8  I think you make a good point, silence is not the -- not

 9  deciding.

10           MR. BONIFAZ:  Right.

11           THE COURT:  But, I think you make a good point.  I'm

12  willing to go down that trail with you, but here don't we have

13  more than silence?

14           MR. BONIFAZ:  Fair enough, your Honor, but I think

15  the point here is that if we were to even read that other

16  interpretation that the government wants us to read, that

17  somehow this was an "or" situation, not "and" situation, at

18  best that demonstrates that the resolution is ambiguous,

19  because one section it uses "and", one section it uses "or",

20  so in order to then determine what was the intent, we have to

21  go to the legislative history, in the first place, and we have

22  to go to the House report, the committee report that put

23  forward this resolution, those who drafted it.  And there,

24  they say in their report, the House International Relations

25  Committee concluded that the resolution should permit use of
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 1  the military force in Iraq only "under certain circumstances".

 2  This was conditioned on certain things occurring.

 3           The committee took the view providing the

 4  President with the authority he needs to use forces is the

 5  best way to avoid force to persuade Iraq to meet its

 6  international obligations and to persuade members of the

 7  Security Council and others in the international community to

 8  join us in bringing pressure on Iraq.  The committee also

 9  limited the President's authority to actions taken in

10  accordance with the Constitution and relevant laws of the

11  United States.  So, the President did not get a blank check.

12           The President did not get a blank check to do

13  whatever he wanted, no matter what the United Nations Security

14  Council said, no matter what France, China, Russia said, no

15  matter what our allies said.  He did not get that blank check.

16  At best, what he got was authority to go forward under the

17  international obligations that we ourselves are imposing on

18  Iraq, and saying that we need to operate within the UN

19  structure if we're going to invade Iraq, if we're going to

20  launch this wholesale invasion of Iraq.

21           That is clear from the legislative intent, it's

22  not just members' statements on the floor of the House and

23  Senate.  It's in the House report, itself.  So, our position

24  again is that the President does not have a blank check, and

25  it's precisely this kind of check and balances that has been
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 1  written into the United States Constitution, with this very

 2  momentous kind of decision of whether or not to send a nation

 3  to war.  There is the check of the United States Congress, but

 4  then there is also the check of this Court, and the judiciary

 5  has a role and responsibility to intervene when that kind of

 6  conflict has emerged, as it has today.

 7           On the irreparable harm point, these harms are

 8  actual, and they are imminent.  Plaintiffs John Doe 1, 2, and

 9  3, are United States soldiers, who are about to be sent into

10  harm's way.  They face possible death or injury as a result of

11  being forced into an illegal and unconstitutional war.  And,

12  your Honor, this is a voluntary Army, as we know.  We don't

13  have a draft today.  These soldier plaintiffs signed up.  They

14  did sign up, but they signed up to play by the rules, and that

15  meant their commander in chief had to play by the rules, too.

16           They did not sign up to play by the system of

17  unchecked power, and yet that is what they're being asked to

18  do today.  John Doe 2 is a Marine stationed in the Persian

19  Gulf, who clearly, who clearly faces imminent harm, as do the

20  other plaintiff soldiers.  The parents of these soldiers face

21  the imminent and actual harm of the death of their sons or

22  serious injury to their sons, psychological trauma associated

23  with the horrors of war.

24           With respect to the third prong, public interest

25  clearly will be served, your Honor, by this injunction.  Time
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 1  permits, time permits for the President to go back to the

 2  United States Congress and seek a declaration of war.  The

 3  public interest is served by ensuring that when we send this

 4  nation into war, we do it according to the procedures outlined

 5  in the United States Constitution that the framers intended,

 6  that the elected body of the United States Congress would make

 7  this decision, not one single individual heading up the

 8  Executive Branch.

 9           With respect to the final prong, balancing the

10  harms, again, it clearly weighs in favor of the plaintiffs.

11  Time permits, time permits.  If the President is right that we

12  are days, weeks away from an invasion --

13           THE COURT:  You keep saying time permits.  How does

14  that stack up against the argument that the President has not

15  made any sort of irrevocable commitment to war?

16           MR. BONIFAZ:  Your Honor, there are 150,000 troops on

17  the border of Iraq.  The planned, preeminent, premeditated

18  invasion of Iraq is clearly in the works.  Furthermore, this

19  Washington Post article I cited demonstrates that special

20  operations troops are already in Iraq, laying the groundwork

21  for massive invasion.  We're talking about, from public

22  reports, thousands of missiles being launched in the first

23  week.  The Korean War in one week, in terms of its intensity.

24           This is clearly at the point for this Court to

25  decide.  The ripeness concern is not present, but,
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 1  furthermore, on the ripeness question, your Honor, the

 2  defendants cannot have it both ways.  They cannot come to this

 3  Court, as they did in Dellums, and say it's not ripe and then

 4  come to the Court in Connors v. Regan, which was brought after

 5  the invasion of Grenada, and say it's moot.

 6           If it's not ripe today, and it's moot after the

 7  invasion, it will never be ripe.  There will never be an

 8  opportunity for the Courts to review these kinds of matters.

 9  This is as ripe as it will ever be for this Court to decide,

10  and it's further down the path than the Dellums case was.

11  We've discussed the political question point.

12           On the ripeness issue, as well, our clients, our

13  soldier plaintiffs, should not have to wait until they're in a

14  foxhole dodging bullets in order to be able to bring this kind

15  of claim.  This is imminent, and it's already occurring in

16  certain portions of Iraq.

17           On the standing matter, your Honor, these

18  plaintiffs clearly have standing.  They satisfy the

19  three-prong test of standing.  The soldier plaintiffs have

20  standing in that they face an actual concrete harm, death or

21  injury, psychological trauma associated with war.

22           Now, the defendants try to say, well, two of these

23  soldier plaintiffs are not yet in Iraq, they're still in the

24  United States.  They're activated, but they're not yet over

25  there.  Your Honor, they could be there in a day.  They could
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 1  be there in a day.  It's clear that they face this actual

 2  harm, and it's also clear with all three of them that it is

 3  bolt redressable by this Court and that it's these defendants

 4  that are engaging in sending them into an illegal and

 5  unconstitutional war, but John Doe 2 is particularly important

 6  because, of course, he's already based in the Persian Gulf as

 7  a United States Marine, and he has a clear standing claim.

 8           Now, the defendants suggest that we need to be

 9  more specific about John Doe 2, beyond the fact he's a United

10  States Marine and that he's stationed in the Persian Gulf.

11  They want his coordinates.  They want to know where he is.

12           Your Honor, precisely because these are plaintiffs

13  filed under pseudonyms, it's because they fear harsh

14  retaliation were they to have their identities revealed.

15           THE COURT:  You made that point in your brief.  I

16  understand.

17           MR. BONIFAZ:  And with respect to the parents of

18  these soldiers, they, too, have standing to bring these

19  claims.  Again, the defendants cannot have it both ways.  They

20  can't say that the soldier plaintiffs need to identify

21  themselves more, but that the parents don't have the ability

22  to bring these kinds of claims on behalf of their sons.

23           Finally, members of Congress have standing, your

24  Honor, because they are about to be disenfranchised of their

25  constitutional right to vote on behalf of the people they
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 1  represent, of whether or not to send this nation into war.

 2  Your Honor, this is a --

 3           THE COURT:  Isn't that a tougher question with

 4  respect to them, if you don't produce a majority of the

 5  Congressmen, the proposition that you're espousing?

 6           MR. BONIFAZ:  It is a tougher question, but we do not

 7  believe that the Raines decision is dispositive on this,

 8  because it's not about diluting Congressional responsibility.

 9  It's wholesale disenfranchising, but, more importantly, your

10  Honor, as this Court knows, so long as one party has standing

11  in the case, the others may remain, and that has been cited in

12  our brief.

13           Finally, your Honor, this is a critical question

14  of separation of powers, but not how the defendants would cite

15  it.  It's a critical question of separation of powers to

16  ensure that this momentous decision about to be made not be

17  made by the President of the United States, but that it be

18  made by the United States Congress, as was intended by the

19  framers in drafting Article One, Section 8, and it is now this

20  Court's responsibility and duty to intervene and ensure that

21  that critical clause of the Constitution be upheld.  Thank

22  you.

23           THE COURT:  Okay.  Thank you.  Mr. Hunt?  Would you

24  feel more comfortable at the little lectern?  You may use it,

25  too.
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 1           MR. HUNT:  Thank you.  I feel fine here.

 2           THE COURT:  Okay.  Good.

 3           MR. HUNT:  If it please the Court, my name is Joseph

 4  Hunt.  I'm counsel for the United States, here before you

 5  today on behalf of the President of the United States and the

 6  Secretary of Defense.

 7           This is a case about the authority of the

 8  President to commit United States Armed Forces to protect the

 9  national security interests of the United States against the

10  threat posed by Iraq.  It is an issue --

11                        (Noise interference.)

12           THE COURT:  Try again.

13           MR. HUNT:  It is an issue, your Honor, over which

14  there is agreement between the Legislative and Executive

15  Branches.  Every Court to have decided this issue, and there

16  have been a number in the past 30 years to have reached a

17  similar question, including this Court, have decided that this

18  is an issue that the Court should refrain from intervening in.

19           In Drinan v. Nixon, your Honor, this Court said

20  that this issue was a non-judicial political question.  Faced

21  with the challenge brought by members of the House of

22  Representatives and a member of the military, this Court said

23  that the question was, and I quote, "beyond the authority of a

24  Federal Court to hear or determine," as was the case in

25  Drinan, there is no conflict.  There is no disagreement here.

                                                                     19

 1           In fact, the Legislative Branch has spoken,

 2  showing its support and ratification for the President's use

 3  of force.  Among other things, in the October resolution, the

 4  joint resolution expressly supports the President's use of

 5  American armed forces, as he deems necessary and appropriate

 6  to defend the national security interests of the United States

 7  and to enforce all relevant United Nations Security Council

 8  resolutions regarding Iraq.

 9           Now, plaintiffs would ask this Court to believe

10  that that resolution really means that the President can only

11  use his authority to commit forces if there has first been an

12  attack by Iraq, and if the United Nations Security Council

13  decides that there should be war with Iraq.

14           First, your Honor, the resolution does not say

15  that, when it clearly could have, if that is what was

16  intended.  Indeed, your Honor, Plaintiff Congressmen here,

17  including Congressman Kucinich, in a 60-minute speech on the

18  floor stated that this authority of the President under this

19  resolution was so broad as to allow the President to order an

20  attack against Iraq.  I quote.  He says, "This language is so

21  broad that it would allow the President to order an attack

22  against Iraq."  He didn't believe at the time that this

23  resolution meant that the President could only commit troops

24  if there had first been an attack by Iraq, and he didn't say

25  that it depended upon the United Nations first making a
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 1  determination of the propriety of getting involved in a war

 2  with Iraq.

 3           The plain language of the resolution, your Honor,

 4  moreover, states that the President may determine, as he

 5  determines necessary and appropriate, whether or not it's

 6  necessary to enforce the United Nations Security Council

 7  resolutions.  It doesn't say first the Security Council must

 8  act.

 9           Finally, as we point out in our brief, the very

10  next section says that once the President has committed the

11  armed forces of the United States, he is to report to the

12  Congress that diplomatic means were unavailable at that point,

13  either to protect the national security interests of the

14  United States or to enforce the United Nations Security

15  Council resolutions.  Failing to persuade their colleagues in

16  the Congress that they shouldn't pass this joint resolution,

17  the Plaintiff Congressmen here now ask this Court to get

18  involved.

19           Plaintiffs would have this Court believe, your

20  Honor, that the joint resolution is an unconstitutional

21  abdication of Congress's power under the Constitution to

22  declare war, but nothing stops Congress now or any time from

23  voting on whether or not to declare war.

24           In Massachusetts v. Laird, your Honor, this

25  circuit, and I note that plaintiffs have not one time

                                                                     21

 1  addressed the question or the precedent of Massachusetts v.

 2  Laird, binding in this jurisdiction on a relevant question

 3  that they've raised before this Court.  In Massachusetts v.

 4  Laird, the Court, the circuit said, "Where the Executive

 5  continues to act not only in the absence of any conflicting

 6  Congressional claim of authority, but with steady

 7  Congressional support, the Constitution has not been

 8  breached."

 9           Applying that principle, your Honor, this Court in

10  Drinan, said, "Given a challenge to the constitutionality of

11  an undeclared military operation, the Court's role is to

12  determine whether in some manner Congress has expressly or

13  impliedly ratified his actions.

14           As this circuit noted in Massachusetts v. Laird,

15  your Honor, the Constitution does not say that, and the

16  framers when they framed the Constitution did not say no war

17  shall be engaged in without a declaration by Congress.  While

18  the Court need look no further than the First Circuit's

19  decision in Massachusetts v. Laird, and its own decision in

20  Drinan v. Nixon, there are numerous cases cited in our brief,

21  your Honor, in which Courts have, for one reason or another,

22  on justiciability grounds determined this was an issue in

23  which the Court should not get involved.

24           The Court in Ange v. Bush, your Honor, prior to

25  Operation Desert Storm and I might add in instances where
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 1  special operations forces had been at work there, as well,

 2  prior to Operation Desert Storm, the Court there said, and I

 3  quote, because I think it encapsulates very well why the

 4  political question doctrine precludes the Court from

 5  intervening in a situation like this.  The Court in Ange said,

 6  "The judgments required for war powers purposes are delicate,

 7  complex, and involve elements of prophecy.  They are and

 8  should be undertaken only by those directly responsible to the

 9  people, whose welfare they advance or imperil.  They are

10  decisions of a kind for which the judiciary has neither the

11  aptitude, facilities nor responsibility and which has long

12  been held to belong in the domain of political power, not

13  subject to judicial intrusion or inquiry."

14           The overwhelming weight of authority, your Honor,

15  is that in questions such as these, the political question

16  doctrine, as formulated by the Supreme Court in Baker v. Carr,

17  precludes judicial intervention to make determinations that it

18  does not have the facilities to make.  There are no measurable

19  standards, your Honor, by which the Court must undertake

20  questions that are directly relevant to the decisions related

21  to war.

22           The war powers are textually committed to the

23  Legislative and Executive Branches.  For those reasons, for

24  the reasons of a lack of respect due to the coordinate

25  branches were the judiciary to become involved, the Supreme
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 1  Court has said in Baker v. Carr that they should not, and

 2  indeed as I pointed out every Court has for one reason or

 3  another, largely with respect to political question,

 4  determined that it should not.

 5           I will briefly, your Honor, just touch about upon

 6  the questions of standing and ripeness.  We rely on what we

 7  stated in our briefs, your Honor, with respect to those

 8  issues.  We think it clear that under Raines these Plaintiff

 9  Congressmen do not have standing before this Court.

10           Indeed, just as plaintiffs here have tried to do

11  and come within what they regard as the Coleman exception to

12  Raines, that was tried in the Campbell case, a case in which

13  Congressmen went to Court to block the President's use of

14  force with respect to Kosovo.  There the Court said under

15  Raines, Plaintiff Congressmen have no constitutional power to

16  challenge the President's war making authorities in Federal

17  Court.

18           Your Honor, with respect to the John Doe

19  plaintiffs, as we point out in our brief, and in particular

20  John Doe 2, while he's stationed in the Persian Gulf, we do

21  not know enough, the plaintiffs have not provided this Court

22  with enough, particularly for purposes of a preliminary

23  injunction, on whether or not he is there for purposes of a

24  war with Iraq.  We don't know whether based on what the

25  plaintiffs have told the Court that he may be there to protect
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 1  American embassies in the Persian Gulf, whether he may be

 2  there for the ongoing war against terrorism, or whether he may

 3  be there for some reason wholly unrelated to planned military

 4  activities vis-a-vis Iraq.

 5           With respect to the other John Doe plaintiffs, one

 6  of them we know has not even been activated, but is merely

 7  expecting to be called into activated duly.  The other one has

 8  been activated, but has not yet even gotten orders to report

 9  to the Persian Gulf.

10           With respect, your Honor, to the question of

11  ripeness, nobody, your Honor, in this courtroom knows whether

12  or not the President of the United States will commit United

13  States Armed Forces to an attack, a military attack against

14  Iraq.  For months, the United States has endeavored to work on

15  a diplomatic resolution to the threat posed by Iraq, and there

16  remains the hope of a peaceful resolution.  It cannot be said

17  that anyone here knows, even with, as your Honor called it,

18  the tough talk, and the tough rhetoric on this issue, that

19  that doesn't have or serve some purpose that would result in a

20  peaceful resolution of this dispute.

21           Indeed, I believe it was the Court in Ange that

22  also made a point of that, that notwithstanding the fact that

23  prior to the invasion in Operation Desert Storm, that it was

24  unclear even weeks before that whether or not the United

25  States would ultimately commit troops vis-a-vis Iraq.
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 1           In such circumstances, your Honor, it would be

 2  premature for this Court to step in and exercise its judgment

 3  on the matter when the Constitution has clearly committed this

 4  authority to the President of the United States.  And on that

 5  point, your Honor, even if we were to get beyond the

 6  justiciability questions, and we don't understand, your Honor,

 7  how it could be possible in these circumstances where there is

 8  agreement between the Legislative and Executive Branches on

 9  this question, even if we were to reach the merits here, your

10  Honor, the Constitution is clear that the President of the

11  United States has full executive power, and that the

12  President, as commander in chief, has the authority to commit

13  troops to protect the national security interests of the

14  United States.

15           The Constitution doesn't say that the President

16  must first wait for Congress to declare war.  Congress

17  unquestionably, to be sure, has the power to declare war, but

18  no Court has ever held that that is a prerequisite to the

19  President's use of force, and in fact history demonstrates

20  that most, on most occasions the Executive has used its

21  constitutional authority to engage United States Armed Forces

22  without a declaration of war.

23           If the Court has no questions, I would end, your

24  Honor, with simply this thought:  It is quite clear that were

25  the President to undertake military operations in Iraq, he
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 1  would be acting pursuant to the Constitution, pursuant to the

 2  Supreme Court precedent that has recognized the President's

 3  authority to engage United States Armed Forces in hostilities,

 4  pursuant to the precedent of this circuit, and indeed of this

 5  very Court, and pursuant to a history of Executive and

 6  Legislative Branch practice, and, very importantly, here,

 7  pursuant to the express approval of Congress by means of a

 8  joint resolution.

 9           This Court in Drinan said it would not second

10  guess the method by which Congress chooses to demonstrate its

11  support and ratification for the President's use of force.

12  Here, the Congress has done so by means of the joint

13  resolution.  The President's power under these circumstances,

14  your Honor, is in the oft quoted words of Justice Jackson in

15  the Youngstown Steel case, at its apex, because the President

16  is not only undertaking his authority granted him by the

17  Constitution, but everything that Congress could delegate in

18  that regard.

19           The plaintiffs' attempt here, your Honor, to

20  challenge the President's authority is unwarranted, and this

21  case should be dismissed.  They have failed to meet the

22  standards for preliminary injunction for all the reasons that

23  I've noted with respect to justiciability.  They do not stand

24  a likelihood of success on the merits, your Honor, and we ask

25  this Court to deny their motion for preliminary injunction and
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 1  to dismiss their action.

 2           THE COURT:  Do you want to be heard some more?

 3           MR. BONIFAZ:  Yes, your Honor.  Thank you.  Just a

 4  few points in response.  First, with respect to the

 5  defendant's questions raised by John Doe 2 or even the other

 6  John Does, your Honor, we're prepared to present to you the

 7  identities en camera, ex parte, but we're just not prepared to

 8  share that information with the government, but we're

 9  certainly prepared to demonstrate to you these are real

10  individuals, and they're in the United States Armed Forces.

11           With respect to the questions raised by

12  Massachusetts v. Laird and most of the other cases that the

13  defendants site, there is a critical distinction between those

14  cases, your Honor, including Dinan v. Nixon and this.  We're

15  not in the middle or even toward the end of a war, as those

16  cases were.  We're at the very initiation of it, so there is

17  not this concurrent authority shared by the commander in

18  chief.

19           THE COURT:  Why does that make a difference?

20           MR. BONIFAZ:  It makes a difference.

21           THE COURT:  Help me out on that.

22           MR. BONIFAZ:  It makes a difference, because once war

23  has begun, then there are shared powers between a President,

24  as commander in chief, and the Congress, but this is much more

25  like Dellums v. Bush, in which the Court found it was not a
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 1  political question prior to the initiation of Persian Gulf

 2  War 1, and the Court could review this matter.  I would also

 3  turn the Court's attention to Judge Tatel's concurring

 4  opinion.

 5           THE COURT:  On the political question issue, if the

 6  Congress, let's say, had clearly stated no war in Iraq,

 7  unanimous vote, if that could ever be possible in both

 8  branches, and the President said, I am not bound by that, now

 9  you have resolute conflict, at least more resolute conflict.

10  Yet, no war had started yet.  So, I just don't understand the

11  significance of the fact that there may be a war in action,

12  you know, there may be a war in fact, how that affects whether

13  or not there is a resolute opposition between parties.

14           MR. BONIFAZ:  Because, as your Honor found in Drinan

15  v. Nixon, there was Congressional participation in the

16  decision making and in prosecuting that war.  There were

17  military appropriations that had taken place.  There was a

18  draft and repeated extensions of the draft.

19           THE COURT:  I understand.  It isn't whether the war

20  started or not that is determinative of the political question

21  issue.

22           MR. BONIFAZ:  Well, I take your point, your Honor,

23  but the point I'm making here is that once war starts there is

24  a whole lot of other things that Congress can begin to do,

25  including financing the operations.
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 1           THE COURT:  I understand.

 2           MR. BONIFAZ:  Draft, that did not occur, has not

 3  occurred here, and was the case in Massachusetts v. Laird and

 4  nearly all of the other cases that the defendants cite, but

 5  further, again, your Honor, the war has started, as I've

 6  identified here, with special operations troops already in

 7  Iraq, and so the President in many ways has already initiated

 8  this without Congressional approval.

 9           The defendants cite Baker v. Carr, but Baker v.

10  Carr does not stand for the principle that political cases

11  raise political questions.  It is not the case that because

12  this raises matters that are also political in nature that it

13  necessarily is a political question.  What is at stake here --

14           THE COURT:  No, but Baker v. Carr recognizes the fact

15  that certain branches have certain prerogatives.  That is

16  the --

17           MR. BONIFAZ:  Yes.

18           THE COURT:  If you trespass on the prerogative, that

19  is where you run the risk of political question.

20           MR. BONIFAZ:  Absolutely, your Honor, but in the

21  final analysis, the majority in that decision found that it

22  was their duty as a court to interpret the Constitution and

23  uphold and that nothing less could they do then to ensure the

24  Constitution would be upheld, so they have been warned, they

25  have been warned not to go into that political thicket of the
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 1  redistricting matters.  They have been warned to stay away

 2  from it, and the State Supreme Court of Tennessee in the

 3  previous Baker v. Carr, before it went to the Supreme Court,

 4  itself, had stated that the destruction of the State of

 5  Tennessee could occur if there were court intervention.

 6  Clearly, Tennessee was not destroyed.  It still stands, and it

 7  survive the Supreme Court ruling of Baker v. Carr, the one

 8  person, one vote principle is now the law of the land.

 9           It was critically important for that court to

10  intervene, as it is here.  The defendants cite Youngstown for

11  this proposition, but we don't see how Youngstown supports

12  them.  Youngstown was an example of sweeping presidential

13  power that had to be checked, and the Court stepped in and

14  ensured that the seizure of those steel mills was not within

15  the constitutional power of the President.

16           Again, the defendant's claims there may be a

17  peaceful resolution --

18           THE COURT:  There was no political issue.  There was

19  politics, but there was no political issue, in that, as I

20  recall the case, there wasn't any manifest intent on the part

21  of the Congress to disagree with the President's seizure.

22  Have I got that wrong?

23           MR. BONIFAZ:  In Youngstown?

24           THE COURT:  Yes.

25           MR. BONIFAZ:  The point of that decision was there
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 1  was no authority that the President had to seize these mills,

 2  and it was --

 3           THE COURT:  Silence.

 4           MR. BONIFAZ:  Exactly.

 5           THE COURT:  You talked about silence.

 6           MR. BONIFAZ:  Exactly.  And then with respect to

 7  this, again, this point that somehow that we can wait,

 8  basically, is a claimed defense we're making, we can still

 9  wait.  Your Honor, if we can wait, that means essentially we

10  need to wait until bombs start falling until we go into this

11  Court, and then the harm, the irreparable harm will clearly

12  have already occurred.  And, again, they're already there.

13  Special operations troops are already inside Iraq, laying the

14  groundwork for an invasion.

15           Finally, your Honor, the defendants make this

16  incredible, extraordinary sweeping claim that there is

17  unilateral executive power to engage in this premeditated,

18  preemptive invasion of an entire country, an occupation of

19  that country, regime change.  This is nothing, nothing like

20  anything we've seen before in the United States history.

21           They come before this Court and say the President

22  can do it alone.  This is precisely, precisely what the

23  framers intended would not happen when they put Article One,

24  Section 8 in the United States Constitution, to ensure that

25  the Presidents of these United States would not be like
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 1  European monarchs of the past.  There are two critical

 2  distinctions, critical distinctions among many, but the two

 3  most critical between this country and the founding of it, and

 4  those European monarchs of the past, one is regarding popular

 5  elections, and the other is regarding that momentous decision

 6  of whether or not to send a nation to war.

 7           It is not about one person, who sends his subjects

 8  off into battle.  It is about the elective body of the United

 9  States Congress.  The President does not have this kind of

10  unilateral executive power that the defendants claim he does,

11  and no Court has ever found that the President has that kind

12  of power, and the very fact that they come before this Court

13  and make that kind of sweeping claim demonstrates what is at

14  stake here.  The President has been all over the country,

15  saying he will decide.  He will decide whether or not we go to

16  war.

17           Your Honor, it is not his decision to make.  It is

18  the decision of the United States Congress.  Thank you.

19           THE COURT:  Anything else?

20           MR. HUNT:  Just a couple of points, your Honor.

21           THE COURT:  Go ahead.

22           MR. HUNT:  Your Honor, plaintiffs suggest that they

23  perhaps could present affidavits to the Court en camera with

24  respect to the John Doe plaintiffs.  In that regard, I would

25  suggest we don't think the Court need to reach that because of
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 1  the threshold political question doctrine.

 2           THE COURT:  I understand.

 3           MR. HUNT:  With respect to the distinction that in

 4  other circumstances we were in a period where the war had been

 5  ongoing and Congress had somehow shown its ratification and

 6  support, indeed, that support was found implicitly in

 7  circumstances where Congress had appropriated funds.

 8           Here, we have an explicit authorization in the

 9  form of the House joint resolution, and indeed were Congress

10  here to still choose, it could put a bill on the floor,

11  Congress could vote and say we're not going to appropriate any

12  funds to go to war with Iraq.  They still have the ability to

13  do that, just as I said before, your Honor, the President here

14  has not declared war.  Congress may still exercise its

15  authority to decide whether or not it wishes to vote on a

16  declaration of war.

17           And, finally, your Honor, they endeavor to cite,

18  they do cite to the Dellums case, in an attempt to show that

19  there was found to be, this was found not to be a political

20  question.  Actually, your Honor, in that case, the Court did

21  not say that in every circumstance there would not be a

22  political question.  What the Court there said, it was

23  unwilling to say that the question of Executive and

24  Legislative war powers was always a political question that

25  warranted judicial non-interference.
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 1           The Court in fact stated, and I'll quote, "That is

 2  not to say that assuming that the issue is factually close or

 3  ambiguous or fraught with intricate technical, military and

 4  diplomatic baggage, the Courts would not defer to the

 5  political branches to determine whether or not hostilities

 6  might qualify as war", and in fact in Dellums the Court said

 7  the President is entitled to be protected from an injunctive

 8  order respecting a declaration of war when there is no

 9  evidence that this is what the Legislative Branch, as such, as

10  distinguished from a fraction of the Legislative Branch,

11  regards as a necessary prerequisite to military moves in the

12  Arabian Desert.  In Dellums the legislature had not even made

13  any decision one way or another on whether it supported the

14  President's authority to use force.

15           Here, your Honor, we have that clearly and

16  unambiguously with regard to the joint resolution.

17           THE COURT:  Anything else?

18           MR. BONIFAZ:  No, your Honor.

19           THE COURT:  Okay.  I recognize that there are

20  exigencies that require me to pay close attention to this case

21  this morning, and my intention is to return here in an hour

22  and give you a decision, so I'm going to be in recess.  It's

23  now ten minutes of 11, so I'll be back at ten minutes of 12.

24           I'll look for you then, and I will give you my

25  decision.  Okay?
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 1           THE CLERK:  All rise for the Honorable Court.

 2                       (A recess was taken.)

 3           THE CLERK:  All rise for the Honorable Court.

 4           THE COURT:  Please be seated.  Good morning again

 5  everybody.  Before I give my decision, I want to put on the

 6  record my impression as to what an outstanding and very

 7  professional job both sets of counsel have done in this case,

 8  both in the written submissions and the oral argument.  You're

 9  to be commended.

10           Unfortunately, this isn't the kind of case I can

11  settle, so one side wins, and one side doesn't, but I guess

12  the point I want to make is with respect to counsel, there are

13  no losers here.  Both sides handled yourselves in a very

14  professional way.

15           So, let me give you my conclusions here.  It will

16  take just a few minutes.  The plaintiffs seek to enjoin the

17  President from launching a military invasion of Iraq,

18  asserting that Congress has neither declared war, nor taken

19  any action that would give the President the power to wage

20  such a war.  The defendants oppose such an injunction for

21  several reasons, including that the plaintiffs' complaint does

22  not set forth a justiciable issue, and, therefore, this Court

23  has no jurisdiction to act.  The threshold issue before the

24  Court, therefore, is whether plaintiffs' complaint presents a

25  non-justiciable political question, and, therefore, must be
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 1  dismissed.

 2           For the reasons I will now outline, this Court

 3  concludes that the issues raised by the plaintiffs involve

 4  political questions in the legal sense of that term, which are

 5  beyond the authority of a Federal Court to resolve.

 6           As a general proposition, the conduct of this

 7  country's foreign relations involve political issues that the

 8  Constitution commits for resolution to the political branches

 9  of government, the Executive and the Legislative.  Absent a

10  clear abdication of this constitutional responsibility by the

11  political branches, the judiciary has no role to play.  For

12  example, should it become apparent that the political

13  branches, themselves, are clearly and resolutely in opposition

14  as to the military policy to be followed by the United States,

15  then the situation would have gone beyond that of the

16  political question and would pose a serious constitutional

17  issue requiring resolution by the judicial branch.  So, a

18  Federal Court may judge the war policies of the political

19  branches only when the actions taken by the Congress and those

20  taken by the executive manifest clear resolute conflict

21  between them.

22           Each of the political branches has

23  responsibilities and prerogatives with respect to war policy.

24  For example, the Constitution grants to the Congress the power

25  to declare war, to raise and support armies, and to provide
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 1  and maintain a Navy.  The President is made the commander in

 2  chief of the armed forces.

 3           Case law makes clear that the Congress does not

 4  have the exclusive right to determine whether or not the

 5  United States will engage in war.  Congressional ratification

 6  for the continuation of undeclared war activity may be found,

 7  even though there has not been a formal declaration of

 8  approval.  The manner and form of ratification is up to

 9  Congress, and the Courts have no power to second guess the

10  wisdom or form of such approval.  The fact that Congress and

11  the President may appear to be at odds from day to day

12  concerning the conduct of military affairs doesn't necessarily

13  add up to resolute conflict between the political branches.

14

15           Dispute, debate and disagreement are the

16  prerogatives of the political branches.  The controlling issue

17  for determining this Court's jurisdiction, therefore, is

18  whether such dispute and disagreement has reached a point of

19  clear and resolute conflict that would warrant judicial

20  intervention.  Relevant to that inquiry in this case is the

21  Congressional October resolution concerning Iraq.  Plaintiffs

22  argue that the October resolution cannot be interpreted as

23  Congressional action giving the President the power to make

24  war with Iraq.  But, whatever the merits of that argument, it

25  is clear that Congress has not acted to bind the President
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 1  with respect to possible military activity in Iraq.  And,

 2  indeed, the President for his part has not irrevocably

 3  committed our armed forces to military conflict in Iraq.

 4  There is, therefore, a day-to-day fluidity in the situation

 5  that does not amount to resolute conflict between the

 6  branches, but that does argue against uninformed judicial

 7  intervention.

 8           Now, this memorandum I'm reciting is consistent

 9  with this Court's opinion 30 years ago in the case of Drinan

10  vs. Nixon, which was cited with approval by the Second Circuit

11  in the case of Holtzman vs. Schlesinger.

12           Just formally I will state for the record

13  plaintiffs' request for injunctive relief is denied.

14  Defendant's motion to dismiss is allowed, and this memorandum

15  will be attached to the order issued today.  A formal opinion,

16  further memorializing that order will issue sometime in the

17  future, but the posture of the case now will be that there was

18  an order, there is a memorandum accompanying the order, and so

19  the case is ripe for appeal, if that is the wish of the

20  plaintiffs to do so.  You can do it any time, I would say from

21  five minutes, five minutes from now until I think it's ten

22  days I think you have to file a notice of appeal.

23           Okay.  Do you have any questions, anything like

24  that?  Again, thank you very much for a terrific job.  Very

25  professional.
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 1           MR. BONIFAZ:  Thank you, your Honor.

 2           THE CLERK:  All rise for the Honorable Court.

 3           THE COURT:  Zita will have copies for you, and for

 4  the press if there is some interest in the text of what I just

 5  had to say.

 6           THE CLERK:  Court is in recess.

 7                (Proceedings adjourned at 11:58 a.m.)

 8

 9                           - - - - - - - -
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