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STATEMENT OF INTEREST

Amici curiae constitute a group of 70 law professors with interest in and concern about the Constitutional issues raised by the present case.  Amici include scholars and teachers in a number of areas of American law, and many who specialize in Constitutional law.

Amici curiae file their Brief with the consent of all parties, pursuant to Fed. R. App. PO., First Circuit Local Rule 29(a). 

Introduction







 

Claiming to possess a presidential authority unreviewable by the judiciary, President George W. Bush asserts power to command a massive offensive war against Iraq with no Congressional approval of this initiative beyond the Authorization for Use of Military Force against Iraq Resolution of 2002, PL 107-243 (HJ Res 114), October 16, 2002 [hereinafter October Resolution].  The projected invasion would occur in the absence of any attack or threat of attack by Iraq against the United States.  This case presents for judicial determination a narrow but critical and unresolved constitutional issue: whether the President alone, absent prior authorization by Congress and absent historical practice supporting his claim, has authority to initiate an invasion of Iraq. The case raises two specific Constitutional questions relating to the separation of powers. 

The first question is whether, in spite of the Constitutional reservation to Congress alone of the power to declare war, the President possesses authority to initiate an offensive war against a foreign nation without first obtaining explicit Congressional approval. The second is whether the relationship between the legislative and the executive war-related powers presents a nonjusticiable political question.  

Amici curiae here consist of a group of 74 law professors united in urging this court to review the Presidents claim and to declare that the President lacks power to initiate war against Iraq without further authorization by Congress. We urge the Court to so declare in order to protect the separation which the Framers carefully constructed for the protection of liberty, a separation unquestionably intended to prevent any presidents exercising the kind of war power now claimed by President Bush. The exercise of judicial authority is here urgently needed, just as it was needed and exercised fifty years ago in Youngstown Sheet & Tube Co. et al. v. Sawyer, 343 U.S. 579, 655 (1952), when the Supreme Court found it necessary to reject a presidential claim to war-related power and to constrain the executive branch to Article II limits. It is difficult to imagine a situation presenting separation of powers questions more narrowly and inviting judicial intervention more urgently than does the present case.

We respectfully urge that the court exercise its Article III authority, remembering Justice Jacksons observation concerning the maintenance of the separation of powers: Such institutions may be destined to pass away.  But it is the duty of the Court to be last, not first, to give them up. Youngstown, supra, at 655.

ARGUMENT

THE PRESIDENT LACKS POWER TO INITIATE OFFENSIVE WAR AGAINST IRAQ WITHOUT EXPLICIT CONGRESSIONAL AUTHORIZATION.
I.   Congress alone has the power to declare war.
Article I, Section 8 specifies that Congress will have the power to declare war.  Article II, Section 2 designates the President as Commander in Chief. The debates at the Constitutional Convention establish that, on the allocation of war powers, the Framers thoughts were dominated by their experience with the British King, whose power included the sole prerogative of making war and peace. E.S. Corwin, The President: Office and Powers 154 (1940) (quoting Blackstone, Commentaries 257). The Framers specifically denied such power to the President.  Even Hamilton, a staunch advocate of Executive power, emphasized that the Presidents power as Commander in Chief would be much inferior to that of the King, amounting to nothing more than the supreme command and direction of the military and naval forces. The Federalist No. 69, at 317. (A. Hamilton) (Hallowell ed. 1842) 

In the early years of the Republic, Madison summarized the Framers determination that war should be discouraged and the distrust of executive power that motivated their Article I provision:  

The Constitution supposes, what the History of all Government demonstrates, that the Executive is the branch of power most interested in war, and most prone to it.  It has accordingly with studied care, vested the question of war in the Legislature. 

Letter from James Madison to Thomas Jefferson, Apr. 2, 1798, in 
6 The Writings of James Madison 312-13 (G. Hunt ed. 1906).


Madisons summation is authoritative: the original intent of the Framers was that the President not be empowered to undertake war on his own. President Buchanan on the eve of the Civil War noted the narrowness of exceptions to this rule:  [W]ithout the authority of Congress the President cannot fire a hostile gun in any case except to repel the attacks of the enemy. A. Schlesinger, The Imperial Presidency, 57 (1973). 

The Framers intentionally chose to locate the war-initiating power in the most representative entity of government. They recognized that there is always much at stake in war: the lives of the people, the well-being of the treasury. They had seen these squandered too easily and too quickly by kings, prime ministers and presidents and they wanted to make the process through which the nation could become immersed in war both difficult and cumbersome.  For that reason, in spite of arguments that greater efficiency would attach to locating it in the Senate alone, they allocated the power to the whole of Congress.  All the reasons presently offered to support placement of the war-initiating power into less fully representative hands were considered by the Framers, and all were rejected. See, F. Wormuth and E. Firmage, To Chain the Dog of War: The War Power of Congress in History and Law (2d ed.)(1989) at 9-10, 17-31.

Constitutional practice does not support the Presidents claim here. American history shows no recognition of the legitimacy of the presidents initiating war. Abraham Lincoln, for example, in respect for the Constitutional constraints, sought remedial, after-the-fact action by Congress to ratify the actions by which he had exceeded Article II powers during the Civil War. Schlesinger, supra, at 159-161. Congressional records and historical writings evidence strongly that from the time of the framing of the Constitution through the following 160 years, it was universally understood that the power to initiate war was located in Congress and not in the President, and that before 1950 there were few instances of autonomous presidential initiations of war and no instances of presidential initiation of major wars.  Wormuth and Firmage, supra, at 144-151. 

     In June 1950, however, the Truman administration dispatched American naval and ground forces to the defense of South Korea and declined to seek congressional authorization, asserting, instead, an inherent presidential authority to act unilaterally; the Presidents defenders pleaded expediency. Presidential historian Arthur Schlesinger has written: This was the fatal moment. Schlesinger, supra, at 132. Since that time, separation of powers doctrine has been in disarray; expediencies have produced muddled jurisprudence.

In the present case, no expedience justifies a rush to attack Iraq. There is no situation of attack or threatened attack on the United States of America that would support the Presidents bypassing proper Congressional authorization for initiation of a war against Iraq.  Indeed, what is exceptional about the present situation is that the president is asserting a heretofore unrecognized power, that of initiating an entirely offensive preemptive war. The extraordinary nature of the power being claimed here demands that prior authorization be delivered unequivocally by Congress and that the President not act without that authorization.

II.  The October Resolution did not delegate war-initiating power       to the President. 

     In its support of the claim of presidential power the government relies on the argument that the October Resolution authorizes that Presidents exercise of Article II powers, suggesting that if the President now proceeds immediately to command invasion of Iraq, without further consultation and direction from Congress, he will be operating at the apex of presidential power, in the situation defined by Justice Jackson in Youngstown, acting pursuant to an express or implied authorization of Congress [in which] his authority is at its maximum, for it includes all that he possesses in his own right plus all that Congress can delegate. Youngstown, at 635. But President Bush is not in such a situation. 

The governments position supporting the presidents power relies on two assumptions: first, that the October Resolution purports give the Presidents power to initiate war without additional Congressional action; and, second, that Congress could delegate such unconstrained authority to the President. Neither assumption is warranted.

First, the October Resolution delivers no unconstrained authority to the President. It does not declare war on Iraq. And while the Constitution dictates no particular format that Congress must use to declare war, the October Resolution, because it requires that many determinations of a legislative kind be made before the President would be authorized to attack Iraq, cannot be seen as being in any way equivalent to a declaration of war. The Resolution provides than many contingencies must be met before the President may initiate war. It does delegate to the President limited authority to participate in decision-making about (1) whether Iraq poses a threat to the national security of the United States, or (2) whether Iraq is in violation of any relevant United Nations Security Council Resolutions, and (3) whether the use of the Armed Forces is necessary and appropriate to defend the national security or to enforce the Security Council Resolutions. The Resolution also specifies that the president make a determination whether reliance by the United States on further diplomatic or other peaceful means alone will adequately protect the national security or is not likely to lead to enforcement of all relevant Security Council resolutions regarding Iraq, and determination as to whether using the Armed Forces pursuant to the Resolution is consistent with the United States and other countries continuing to take necessary actions against international terrorists and terrorist organizations, including those involved in the September 11 terrorist attacks. But the limits of authority defined by the Resolution, as well as its failure to specify standards, manifests that further action by Congress is required before the President is empowered to initiate war. The Resolution identifies many determinations that will have to be made about many conditions.
  But it does not specify how many of these conditions must exist for Iraq to constitute a threat to the national security of the United States.  It does not specify the standard of certainty the president should employ in determining whether they exist. It does not specify by what means the president must determine that peaceful and diplomatic means have been exhausted.  And it does not define the term necessary (The word necessary has not a fixed character, McCulloch v. Maryland, 17 U.S. (4 Wheat) 316, 414 (1819)) or the word appropriate with respect to the decision that the Armed Forces should be employed.

Moreover, in the five months since the October Resolution was adopted, much has changed. United Nations inspectors have conducted investigations in Iraq and made a preliminary report to the Security Council.  Iraq claims to have destroyed a number of weapons and is visibly destroying more at this moment. Some nations who have ordinarily been significant allies of the United States have publicly declined to support offensive war against Iraq.  Turkey has decided not to permit the United States access to Iraq through its territory.  The United States has returned to the Security Council with a request for a new resolution, which has not been acted upon.  Congress has the responsibility for assessing the current conditions and making the policy decision as to whether the United States will attack Iraq.

Even were the distribution of war powers less certain here, that would not support the President.  Justice Jackson wrote in Youngstown,

[T]here is a zone of twilight in which [the President] and Congress may have concurrent authority, or in which distribution is uncertain....In this area, any practical test of power is likely to depend on the imperatives of events and contemporary imponderables rather than abstract theories of law. 

Youngstown, supra, at 637 (J. Jackson, concurring) (emphasis added).  The present case has converged with events and imponderables favoring Congressional rather than Presidential power. Notably, for perhaps the first time since President Nixon abolished the draft in 1973, significant public debate is emerging about the burden of war being borne by an all-volunteer army disproportionately made up of African-American and working-class young men and women. See, e.g., James Traub, The Way We Live Now, New York Times, March 2, 2003, Section 6, page 21, column 3; and Vicki Haddock, Who will fight the war?, San Francisco Chronicle, March 2, 2003, Insight Section, p. D1 (noting the degree to which elite policymakers and their families are comfortably disengaged from military risk....). This debates emergence dictates that even in Youngstowns twilight, the Presidents claim cannot succeed. The debate about who will fight the war must not be decided by the President alone, but by Congress, in the course of maximally representative processes of deliberation and moral decision-making about the war itself,

In Dames & Moore v. Regan, 453 U.S. 654 (1981), the Court shed further light on the zone of twilight.  Finding that the President had power to suspend legal claims against the government of Iran, even without Congress specific authorization of the Presidents actions, Justice Rehnquist (with only Justice Powell dissenting, in part) invoked Justice Frankfurters reasoning in Youngstown, to conclude: [A] systematic unbroken, executive practice, long pursued to the knowledge of the Congress and never before questioned ... may be treated as a gloss on Executive power. Dames & Moore, supra, at 686, citing, Youngstown, supra, at 610-611.  The Presidents claim to war-initiating power here has none of the settled history that led the Court to find in favor of Presidential rather than Congressional authority in the Dames & Moore twilight.  First, for the first 160 years of Constitutional history it was universally understood that the President entirely lacks power to initiate war without Congressional authorization. See, Wormuth and Firmage, supra, at ix-x, 135-151.  Second, during the past fifty years, the scope of the presidents war-related authority has been heatedly contested within and outside of Congress.  The conduct of the Vietnam war by the executive and without proper or properly-obtained Congressional authorization, the enactment of the War Powers Resolution of 1973, 50 U.S.C. Section 1541, failures to comply with that Resolution, and the initiation of litigation to challenge presidential arrogations of power -- all speak to the questioned nature of the presidential claim.  Beyond that, the power that President Bush claims to possess here is singular in its scope.  It is unprecedented. No history supports it.

A second, compelling consideration favoring a narrow reading of the October Resolution is that if the alternative construction were adopted, i.e., if the Resolution were read as Congress having handed over to the President its Article I authority to deliberate and decide the war question, the Resolution would have to be regarded as an impermissible delegation. 

Justice Marshall, writing in Wayman v. Southard, 23 U.S. (10 Wheat.)1 (1825), noted the limits on Congressional delegation: It will not be contended that Congress can delegate...powers which are strictly and exclusively legislative. Supra, at 42. The Framers determined to deny the war power to the President and to deny it even to a single house of Congress.  They chose, instead, to locate that power exclusively in the most representative organization of the full Congress, and they did this in order to put in place an effectual check to the Dog of War. The Papers of Thomas Jefferson 397 (J. Boyd, ed. 1951).  This history strongly supports the understanding that Congress war-initiating power is entirely nondelegable.  

Wormuth and Firmage identify a factor that supports the nondelegability argument and that may, perhaps, be particularly relevant for consideration of the October Resolution:
...the philosophy that governs the delegation of power by Congress precludes legislation authorizing the President to begin a war....[I]t is impossible for Congress to enact governing standards for launching future wars.  There is a world of difference between a delegation in the field of foreign or interstate commerce and the authorization of a future war.  In the first case, Congress directs the President to shape a rule of conduct for citizens within a legal order which is shaped and controlled by Congress itself.  Under these circumstances, Congress can foretell the consequences of the delegation and is genuinely determining the policy to be applied.  In the second case, the President is authorized to initiate a war in a future international environment in which significant details, perhaps even major outlines, change from month to month or even from day to day. The posture of international affairs in the future cannot be known to Congress at the time the resolution is passed. But appropriate international conditions are precisely the standard that must be specified if Congres is to give meaningful direction to an executive initiation of war.  If Congress authorizes or mandates a war without regard to the entire complex of international relations it is not determining policy for the future, it is casting dice.  

Wormuth and Firmage, supra, at 202 (emphasis added).

Supreme Court decisions relating to Congressional delegation to the President of relatively minor war- or military-related powers are not germane for analysis of the delegability of the war-initiating power. (These include United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936), and Loving v. United States, 517 U.S. 748 (1996), both dealing with delegations of power that fall within the duties... assigned to the President by express terms of the Constitution.  Loving, supra, at 772.)  The minor forms of power at issue in those cases cannot be analogized to the infinitely more consequential war-initiating power. Both the enormity of the war-initiating power and the uncontested reality of the Framers intent to locate it in Congress alone argue strongly against the permissibility of Congressional delegation of that power to the president.

Justice Breyer, in his dissent in Clinton v. City of New York, 524 U.S. 417 (1998), has proffered a recent analysis of separation of powers doctrine identifying its two principal functions.  First, the doctrine ensures against encroachment  i.e, against Congress giving away its own power in the form of a delegation...without sufficient check. Clinton, supra, at 482. Secondly, the doctrine assures against aggrandizement of the branch to which the Congressional power is delegated. Clinton, supra, at 483.  If the October Resolution is read as entrusting to the president alone the authority to perform the policy-determination and the moral decision-making that the Framers intended the full Congress to accomplish, the Resolution will clearly involve  encroachment, an unrecoverable surrender of congressional power, and will also involve enormous aggrandizement of presidential power. Entrusting such decision-making power to the president in the context of the present case -- where the president is asserting determination to use that power in an unprecedented fashion, for offensive war of an etraordinary kind -- would profoundly alter the Constitutional structure.  The disastrous consequences cannot be overstated. Liberty is always at stake when one or more of the branches seek to transgress the separation of powers. [Clinton, supra, Kennedy, J., concurring, at 450]  Never could liberty be more threatened than when the president, or Congress, or both together would alter the separation governing the most momentous and dangerous of the Constitutional powers. 

Because the broad reading of the October Resolution invoked to support the asserted presidential power would require a finding of unconstitutional delegation, the Resolution must be read narrowly as authorizing the presidents seeking of United Nations support and as requiring his return to Congress to obtain equivocal authorization prior to commencing the conduct of war against Iraq.

III.  The question whether President Bush possesses power to             conduct preemptive war against Iraq is justiciable.

      The question of the constitutionality of executive war is  justiciable. As Chief Justice Marshall declared in Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803): It is emphatically the province and duty of the judicial department to say what the law is.  Courts, not legislatures or executives, set out principles. 

Courts have certain capacities for dealing with matters of 
principle that legislatures and executives do not possess     ....This 
is crucial in sorting out the enduring values of a society. Their insulation and the marvelous mystery of time give courts the capacity to appeal to mens better nature, 

to call forth their aspirations, which have been forgotten in the moments hue and cry.

A. Bickel, The Least Dangerous Branch 23, 28 (1965). 

When the courts intervene to give meaning to an underlying principle of the Constitution - in the present case, that of separation of powers -the courts should, in Justice Frankfurters words, be wary and humble. Youngstown, supra, Frankfurter, J., concurring, at 597. A need for humility and caution, however, is merely the beginning of the inquiry.  While perfectly appreciating the need for caution, the Youngstown Court proceeded to the merits of that constitutional controversy, notwithstanding the implications for foreign affairs, the high stakes, or the fact of interbranch disagreement.

Justiciability doctrines are largely a creation not of the founding period, but of the twentieth century. Thus, those who argue nonjusticiability in the present case betray the original intent of the Framers, undermine the principle of separation of powers, and advance judicial abdication. If ours is to be a system that will not hurry us into war..., as James Wilson argued before the Pennsylvania ratifying convention, the judiciary cannot exempt the President from the normal judicial umpiring process that checks his actions at home.  2 Jonathon Elliot, The Debates in the Several State Conventions on the Adoption of the Federal Constitution, as Recommended by the General Convention at Philadelphia, in 1787, at 528 (1836).  The modern representative argument against recourse to nonjusticiability is clear: 

A foreign policy exempt from judicial review is tantamount to governance by men and women emancipated from the bounds of law.

Thomas M. Franck, Political Question/Judicial Answers: Does the 

Rule of Law Apply to Foreign Affairs? 8 (1992).

In Baker v. Carr, 369 U.S. 186 (1962), the Court rejected sweeping statements ... that all questions touching foreign relations are political questions.
[I]t is an error to suppose that every case or controversy 

which touches foreign relations lies beyond judicial 


cognizance. Our cases in this field seem invariably to show
 
a discriminating analysis of the particular question posed, 
in terms of the history of its management by the political 

branches, of its susceptibility to judicial handling in 

light of its nature and posture in the specific case, and of 
the possible consequences of judicial action. 

Supra, at 211-212. See also,  INS v. Chadha, 462 U.S. 919 (1983)(where the Court rejected a political question challenge to its power to consider the legality of the legislative veto); United States v. Nixon, 418 U.S. 683 (1974); United States v. Curtiss-Wright Export Corp.,supra.
Where the Supreme Court has found a question to be political and therefore non-justiciable, its primary ground has been that there are no judicially cognizable standards by which to assess the claim of unconstitutionality.  During the Vietnam War, and since then, challenges to the presidents use of troops without sufficient Congressional authorization have often been dismissed in the federal courts as nonjusticiable by virtue of their raising political questions.  See, Holtzman v. Schlesinger, 484 F. 2d 1307, 1309 (2d Cir. 1973), cert. denied, 416 U.S. 936 (1973); Lowry v. Reagan, 676 F. Supp. 333 (D.D.C. 1987); Ange v. Bush, 752 F. Supp. 509 (D.D.C. 1990). The Supreme Court has never decided a case determining the measures of Congressional and Presidential power relating to initiation of war.  Justice Stewart, however, wrote in dissent from the denial of certiorari in Mora et al. v. McNamara, 389 U.S. 934 (1967), rejecting the invocation of political question doctrine in terms that highlighted its troubling features:

These are large and deeply troubling questions....We cannot make these problems go away simply by refusing to hear the case of three obscure Army privates....I think the court should squarely face them....

Id.  Similarly, some federal judges have been persuaded that there are entirely manageable standards for deciding the legality of a war.  Writing in dissent in Atlee v. Laird, 347 F. Supp 689 (1972), Judge Lord noted:

There are no standards for going to war, and therefore the war power was given to Congress...[T]he standards to 

determine whether Congress has exercised its war power are simple and easy to apply.

Id., at 711-712.  See, also, Mitchell v. Laird, 488 F. 2d 611 (D.C.Cir. 1973); Berk v. Laird, 429 F.2d 302 (2d Cir. 1970); and Orlando v. Laird, 443 F. 2d 1039 (2d Cir. 1971).
The Memorandum Opinion of the District Court, dismissing Appellants claim, relied on the District Courts earlier ruling in Drinan v. Nixon, 364 F. Supp. 854 (D. Mass. 1973), a holding approved in Holtzman, supra, at 1312, fn 3.  The Drinan opinion followed the lead taken by the court in Massachusetts v. Laird, 451 F. 2d 26 (1st Cir. 1971), which had offered a slight possibility of escape from the political question bar to being heard on the merits:

The war in Vietnam is a product of the jointly supportive actions of the two branches to whom the congeries of the war powers have been committed.  Because the branches are not in opposition, there is no necessity of determining boundaries.  Should either branch be opposed to the continuance of hostilities, however, and present the issue in clear terms, a court might well take a different view.
Id., at 34.  Relying on Massachusetts v. Laird, Judge Tauro in Drinan saw the need for a clear conflict between the branches before judicial intervention would be permitted. Drinan, supra,  at 858, citing Massachusetts v. Laird, supra. This theoretical opening up of the possibility that a court might reach the merits of a claim against the president in fact leaves most questions of legislative and executive relationship outside the purview of the judiciary, affording little relief indeed from the political question doctrine in its strictest form.  Recently, however, a major step has been taken in the direction of reactivating a role for the judiciary.

On the eve of the Persian Gulf War,in 1990,the court in Dellums v. Bush, 752 F. Supp. 1141 (D.D.C. 1990) addressed the question of the Constitutionality of former President Bushs going to war against Iraq without first securing authorization from Congress.  The Dellums court found that issue to be justiciable:

[T]he court is not prepared to read out of the Constitution the clause granting to the Congress, and to it alone, the authority to declare war.
Dellums, supra, at 1146.  Massachusetts v. Laird, supra, and its progeny can be read as marking a positive but very slight turn away from the cave of a political question doctrine likely to swallow up, before they can be considered on their merits,  most plaintiffs challenges to presidential overreaching.  Dellums, supra, can be read as a major step out of that darkness into a daylight in which the judiciary fulfills its intended public function.

In Goldwater v. Carter, 617 F. 2d 697 (D.C.Cir. 1979) the plurality, in distinguishing their rationale and holding from that of Youngstown, noted the reality of a profound and demonstrable domestic impact of the seizure of the steel mills,  distinguishable from the relatively minor domestic impact of the Presidents unilateral termination of a treaty). See, Wormuth and Firmage, supra, at 251-252.  This focus suggests that in an assessment of a claim of Presidential power, significant weight must be given to the impact of the presidential policy on American people. In the present case, when 300,000 American troops have already been deployed to the Persian Gulf area, we see the President claiming an unauthorized power with indubitably profound and demonstrable domestic impact.  The Dellums analysis, offers people the possibility of relief from the harmful effects of presidential overreaching.  Evolved out of an unsettled jurisprudence that discouraged courts exercising their proper Article III powers, the Dellums approach honors the Constitutional allocation and reclaims for the judiciary its proper role relative to the political branches.   

     The present case particularly invites judicial intervention by avoiding the concern about univocality with regard to foreign affairs that may make the judiciary disinclined to act once a war is underway. See, Orlando, supra, at 1041. Here, however, that concern does not exist.  While war is imminent, it has not yet begun. 

The major developments in Constitutional law of the last several years also argue strongly for the courts determination of the separation of powers issues here. In recent years, each the Supreme Court has evidenced what could be characterized as a renewed commitment to fulfilling its Article III responsibilities, even when those undertakings require intensive judicial monitoring of the structural boundaries established by the Constitution to protect both Federalism and separation of powers.  In each Term since 1995, the Court has decided one or more cases with major implications concerning the boundaries among the branches and between national and state governments. The Courts decisions and discussions in Lopez v. United States, 514 U.S. 549 (1995), Loving v. United States 517 U.S. 748 (1996), City of Boerne v. Flores, 521 U.S. 507 (1997), Printz v. United States, 521 U.S. 898 (1997), Clinton v. City of New York, 524 U.S. 417 (1998), Alden v. Maine, 527 U.S. 706 (1999), Florida Prepaid Postsecondary Education Expense Board v. College Savings Bank, 527 U.S. 627 (1999), College Savings Bank v. Florida Prepaid Postsecondary Education Expense Board, 527 U.S. 666 (1999), Kimel v. Florida Board of Regents, 528 U.S. 62 (2000), Solid Waste Agency of Northern Cook County v. U. S. Army Corps of Engineers, 531 U.S. 159(2001), Alabama v. Garrett, 531 U.S. 356 (2001), and Bush v. Gore, 531 U.S. 98 (2000), all manifest a Supreme Court commitment to the examination and maintenance of boundaries among the branches and between state and national powers, and to preserving what the court finds to be central structural constitutional requirements, even in cases in which, arguably, the Court could have avoided such responsibility by invocation of the political question doctrine.       

Certainly the judiciary cannot assume full responsibility for maintaining structural boundaries.  But it cannot be trusted that the political processes will invariably protect structural constraints if there is a complete abdication of a judicial role.  As Justice Kennedy, joined by Justice OConnor, noted in his concurrence in United States v. Lopez, 

It would be mistaken and mischievous for the political branches to forget that the sworn obligation to preserve and protect the Constitution in maintaining the federal balance is their own in the first and primary instance....The political branches of the Government must fulfill this grave constitutional obligation if democratic liberty and the federalism that secures it are to endure.  At the same time, the absence of structural mechanisms to require those officials to undertake this principled task, and the momentary political convenience often attendant upon their failure to do so, argue against a complete renunciation of the judicial role. 
Lopez, supra, at 577-78.  In this case, where it appears that encroachment and aggrandizement by Congress or arrogation by the president are effecting a drastic structural alteration, contradicting the Framers clear intent with regard to the allocation of war-related powers, it becomes urgent that the judiciary not refrain from fulfilling its Article III obligation to protect the separation of powers.  The exercise of judicial authority is necessary here in order to protect liberty, not only for the present plaintiffs but for future generations of Americans.   

CONCLUSION 

The appellants do not ask for judicial assessment of the wisdom or soundness of a war against Iraq.  They do not ask the court to act beyond its proper powers.  But they do respectfully ask that the court act to insure that decisions about war will be made, after full deliberation, by the entire Congress and not by the President alone.  The exercise of judicial power in this case would not involve the courts deciding the question whether the United States should attack Iraq. The Constitution does not assign to the court, any more than it does to the President, the power to answer that question.  Amici urge the courts declaration that Congress alone has authority to answer that question, because that is what the Constitution requires.  
Respectfully submitted,

Michael Avery 
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�For example, the justifications for the Resolution provided in its Whereas... clauses make clear that in the course of his decisions and determinations the President would have to determine that Iraq poses a threat to national security, or violates Security Council Resolutions, by maintaining large stockpiles of chemical weapons, and/or a large scale biological weapons program, and/or an advanced nuclear weapons development program, and/or by supporting and harboring terrorist organizations.





