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Supplemental Brief for the Plaintiffs-Appellants.

The plaintiffs seek to have this Court uphold a fundamental principle of constitutional law:  that only the United States Congress can declare war, and that the President has neither inherent power nor delegable authority from Congress to commence a preemptive war against another country.  The defendants assert the radical proposition that this Court is powerless to intervene to prevent the President from violating the United States Constitution by launching a massive invasion of Iraq without Congress ever having made a determination that this Nation should go to war.

At this extraordinary moment in United States history, the Court has a duty to act.  “It is emphatically the province and the duty of the judicial department to say what the law is.”  Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).  The U.S. Congress has abdicated completely its constitutional responsibility under Art. I, § 8 of the Constitution.  The Congress unlawfully has attempted a transfer to the President its power to decide whether to send this Nation into war.  This Court should not stand on the sidelines as the President assumes this unlawful power and launches a first-strike war against another country.

The United States Supreme Court never has required a conflict between the political branches before deeming a separation of powers case to be justiciable.  While a handful of lower courts have applied a conflict standard in considering war powers questions (as distinguished from others that have not), their decisions cannot be read as overruling centuries of Supreme Court precedent.  Moreover, virtually none of those cases came, as this one does, at the inception of a war.  The President, as Commander in Chief, does not have the power to start a war, absent a sudden attack.  Only Congress holds that power.  While the President and Congress may have shared powers to prosecute a war after it has started, that is not the situation this Court faces in this case.  Like the court in Dellums v. Bush, 752 F. Supp. 1141 (D.D.C. 1990) – a case brought prior to the start of Persian Gulf War I – this Court should not be “prepared to read out of the Constitution the clause granting to the Congress, and to it alone, the authority ‘to declare war.’”  Id. at 1146.

Resolving the issue in this case would require [this Court] to decide not whether [a war against Iraq] was wise – a ‘policy choice [ ] and value determination [ ] constitutionally committed for resolution to the halls of Congress or the confines of the Executive Branch,’ but whether the President possess[es] legal authority to conduct the military operation….  Presenting purely legal issues, these questions call on [the Court] to perform one of the most important functions of Article III courts: determining the proper constitutional allocation of power among the branches of government.

Campbell v. Clinton, 203 F.3d 19, 40-41 (D.C. Cir. 2000) (Tatel, J., concurring) (quoting Japan Whaling Assoc. v. American Cetacean Soc., 478 U.S. 221, 230 (1986)).

In this Supplemental Brief, the plaintiffs address three points raised at oral argument:

1.
Whether Massachusetts v. Laird bars the Court from reviewing the plaintiffs’ claims on their merits.

2.
Whether the Supreme Court has ever required that the political branches be in conflict in a separation of powers case before the judiciary can intervene.

3.
Whether Gilligan v. Morgan suggests that the question raised by the plaintiffs is non-justiciable.

The plaintiffs otherwise continue to rely upon the briefs and arguments they previously have presented to the Court.

Argument.

I. This Court’s Decision in Massachusetts v. Laird Is Not Controlling.  

Massachusetts v. Laird, 451 F.2d 26 (1st Cir. 1971), does not stand for the proposition that the questions raised by this litigation are reserved to the political branches.  In Laird, this Court addressed a claim that the United States’ ongoing military involvement in Indochina violated both the United States Constitution and Massachusetts state law because Congress had not declared war or otherwise ratified the military actions.  Ruling that the ongoing military activity did not run afoul of the Constitution even in the absence of an express declaration of war, the Court unequivocally limited its holding to circumstances where, unlike here, a military campaign is already underway and has garnered the continuing support of both political branches:

All we hold here is that in a situation of prolonged but undeclared hostilities, where the executive continues to act not only in the absence of any conflicting Congressional claim of authority but with steady Congressional support, the Constitution has not been breached.  

Id. at 34.

That narrow holding provides no basis for this Court to sidestep its constitutional obligation to determine whether the defendants’ launch of a massive, preemptive war in Iraq in the absence of a Congressional declaration of war or equivalent action would violate the separation of powers envisioned by the framers and embodied in the Constitution.  Here there have been no “prolonged hostilities” in Iraq, no “prolonged period of Congressional support of executive activities.”  Id.  In stark contrast to the circumstances in 1971, Congress has not implemented a draft nor appropriated billions of dollars to fund a war.
  Indeed, the President is about to do what no President ever has done:  lead this nation into a full-scale, preemptive military campaign on a timetable and of a scale determined by him and him alone.  Neither the First Circuit nor any other court ever has considered whether the constitutionality of such unprecedented executive action is a political question outside the competence of the judiciary.  

Moreover, this Court’s closing dicta in Laird do not require, as the district court has ruled, that the plaintiffs must make a showing of “resolute conflict” between the executive branch and Congress before the Court may determine the constitutionality of a pre-emptive war launched without an express Congressional declaration of war or equivalent action.  Laird’s final observation, that a court may address the boundaries of presidential war-making power only where the branches are “in opposition,” id. at 34, was tied to circumstances where Congress has provided ongoing support to a longstanding military campaign.  The Court emphasized that the lengthy war in Vietnam already was “a product of the jointly supportive actions of the two branches” and that if “either branch [should] be opposed to the continuance of hostilities” then a court might be obligated to adjudicate the question whether the hostilities are constitutional.  Id. (emphasis supplied).  Accordingly, Laird at most stands for the proposition that once Congress has endorsed the President’s military activities through appropriations of tens of billions of dollars, a draft, or equivalent actions that make Congress complicit in a prolonged military campaign, a court may enter the fray to assess the constitutional legitimacy of the war only if Congress “present[s] … in clear terms” that it has changed its mind.  Id.  In a case such as this, however, where war has not yet begun and Congress has not endorsed a military campaign through a draft or appropriations, neither the holding nor reasoning of Laird suggests that absent a showing of resolute conflict between the political branches, the Court cannot act. 

Quite to the contrary, the underlying analysis in Laird suggests that the question whether a full-scale preemptive strike in the absence of a Congressional declaration of war or equivalent action violates the Constitution is a question properly addressed by the judiciary.  The Court forcefully stated that “on a question so dominant in the minds of so many” as the constitutionality of this Nation’s participation in war, “we deem it important to rule as a matter of constitutional interpretation if at all possible.”  Id. at 31.
  Here, a decision to allow the President to invade Iraq, without a Congressional declaration of war and without judicial review of the constitutional basis for the President’s claim of authority, surely will be viewed as abdication.  

This Court strongly suggested in Laird that a justiciable constitutional question would arise if, as here, the executive proposes to forge into war in the absence of an express Congressional determination that we, as a Nation, should do so.  Id. at 34 (“We need not go so far as to say that in a situation of shared powers, the executive acting and the Congress silent, no constitutional issue arises”).  It would be entirely consistent with Laird, and with the judiciary’s duty under Article III, for this Court to review the plaintiffs’ claims on the merits and determine, as it should, that the President lacks Constitutional authority to commence a massive, preemptive war against Iraq without further Congressional action. 

II. The Supreme Court Never Has Required Conflict Between the Political Branches Before Deeming A Separation of Powers Case Justiciable.

The political branches almost invariably act in concert in cases raising separation of powers issues.  These cases generally involve statutes passed by both houses of Congress and signed by the President.  The Supreme Court has given no consideration to whether interbranch agreement exists in deciding the justiciability of separation of powers cases or division of power cases between federal and state governments.  See, e.g., Clinton v. City of New York, 524 U.S. 417 (1998); Freytag v. Commissioner of Internal Revenue, 501 U.S. 868 (1991); Mistretta v. United States, 488 U.S. 361, 381 (1989); Morrison v. Olson, 487 U.S. 654, 694 (1988); Bowsher v. Synar, 478 U.S. 714, 721 (1986); INS v. Chadha, 462 U.S. 919, 957–59 (1983); cf. United States v. Morrison, 529 U.S. 598 (2000); United States v. Lopez, 514 U.S. 549 (1995); New York v. United States, 505 U.S. 144 (1992) (“The Constitution’s division of power among the three branches is violated where one branch invades the territory of another, whether or not the encroached-upon branch approves the encroachment” (emphasis supplied)).

Nor have the Supreme Court’s war powers cases required a “resolute conflict” between the political branches before a court could intervene.  Most of these war powers cases were brought by private citizens aggrieved by the President’s allegedly unlawful conduct, not by Congress challenging the President.  Often the political branches were in resolute agreement, or at least Congress was silent.  The Supreme Court has a long history of evaluating whether the Executive Branch has acted within its constitutional and statutory authority in its conduct of war.
 

Moreover, on numerous occasions the Court has read a congressional delegation of military authority narrowly to avoid a serious constitutional question.  See, e.g., Duncan v. Kahanamoku, 327 U.S. 304, 319–34 (1946) (holding that military trial of civilians in Hawaii was beyond military’s statutory authority, and reading relevant statutory power grants narrowly in light of constitutional history); Ex parte Mitsuye Endo, 323 U.S. 283, 297, 303–04 (1944) (applying constitutional avoidance canon to hold that Congress had not authorized military to detain “concededly loyal” Japanese citizens); Raymond v. Thomas, 91 U.S. 712, 715–16 (1876) (striking down military order that sought to override civil court decree, and applying constitutional avoidance canon to read grant of statutory power narrowly).  Thus, as the plaintiffs have argued in the alternative here, only a narrow reading of the October resolution conceivably could satisfy constitutional requirements.

Contrary to the government’s argument, a handful of lower court decisions have not overruled centuries of Supreme Court precedent.  Consistent with such precedent, this Court must reach the merits of the plaintiffs’ claim.  

III. The Defendants’ Invocation of Gilligan v. Morgan Is Misplaced.

At oral argument before this Court, the defendants relied on the Supreme Court's ruling in Gilligan v. Morgan, 413 U.S. 1 (1973), a case that demonstrates why the present case is justiciable.  In that case, the Kent State University plaintiffs sought “a judicial evaluation of the appropriateness of the 'training, weaponry and orders' of the Ohio National Guard,” as well as “continuing judicial surveillance over the Guard to assure compliance with whatever training and operations procedures may be approved by [the District] court.”  Gilligan, 413 U.S. at 5-6.  The Court noted that the plaintiffs there were not “seeking a restraining order against some specified and imminently threatened unlawful action,” and made clear that it was “neither hold[ing] nor imply[ing] that the conduct of the National Guard is always beyond judicial review or that there may not be accountability in a judicial forum for violations of law or for specific unlawful conduct by military personnel, whether by way of damages or injunctive relief.”  Id. at 5, 11-12.  The Supreme Court, in fact, permitted Kent State students to sue for damages in another case.  See Scheuer v. Rhodes, 416 U.S. 232 (1974).

Although the Court in Gilligan referred to Congress's responsibility to train the militia, the nature of the remedy sought, not of the power reviewed, made Gilligan nonjusticiable as a political question case.  Gilligan cannot be read to suggest that the political branches' exercise of powers committed to them is not subject to judicial review.  The Court seldom has shied away from adjudicating whether Congress has acted within the limits of its authority under other Article I, Section 8 powers.  See, e.g., Lopez, 514 U.S. 549 (commerce power); South Dakota v. Dole, 483 U.S. 203 (1987) (spending power).  All Gilligan says is that courts, although able to pass on the lawfulness of actions by the other branches, are neither competent nor authorized to take over the other branches' duties.  

The plaintiffs here do not seek continuing judicial supervision over matters in which the Court has limited competence.  On the contrary, the plaintiffs ask this Court to do what courts are expected to do under Article III:  measure legislative action and proposed imminent executive action against the Constitution's mandates.  Gilligan only would offer a lesson here if the plaintiffs were asking this Court to prescribe how troops should be trained and deployed and to dictate military strategy.

It is not surprising that the Defendants seek to rely on Gilligan, given that it is one of only two cases since Baker v. Carr where the Court has found a political question, despite a high number of separation of powers cases reported.  See also Nixon v. United States, 506 U.S. 224 (1993) (refusing to review Senate's conduct of an impeachment of a judge).  However, the case merely reaffirms what Baker v. Carr and the Supreme Court's many rulings on war powers make clear:  a court may rule on whether a political branch has acted within the lawful limits of constitutional or statutory authority, but may not take on itself a role “textually committed to another branch;” and further, the Court may pass on discrete legal questions, but should demur in cases that lack “judicially manageable standards.”  The questions whether the nation is at war, whether a particular branch may commence war, and whether a particular branch has acted within its statutory or constitutional authority require essentially “yes” or “no” answers, answers that the Supreme Court has provided on numerous occasions.  The plaintiffs do not ask for advisory opinions, nor ongoing judicial supervision of activities committed to the political branches.

Conclusion.

For the foregoing reasons and the reasons stated in the plaintiffs’ earlier briefs and at oral argument, this Court should reverse the district court’s ruling and should issue an order declaring that the President does not, at this time, have the constitutional authority to wage a first-strike war against Iraq.  This Court further should direct the district court to enjoin the defendants from launching a military invasion of Iraq absent a Congressional declaration of war.
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John C. Bonifaz

� 	The Court’s analysis in Massachusetts v. Laird confirms that the panel’s decision was limited to circumstances where this nation is in the midst of an undeclared war.  Addressing the scope of the joint war-making powers of Congress and the President – the crux of the Court’s decision – the panel focused on the powers conferred by the Constitution on the political branches once war already has begun.  The Court emphasized that “[t]he Constitution does not contain an explicit provision to indicate whether these interdependent powers can properly be employed to sustain hostilities in the absence of a Congressional declaration of war.”  Id. at 32 (emphasis supplied).


� 	Indeed the Laird Court, by its own admission, did reach the constitutional claims raised by the plaintiffs, despite positioning its opinion as an inquiry into the justiciability of those claims.  Id. at 33 (“In arriving at this conclusion we are aware that while we have addressed the problem of justiciability in the light of the textual commitment criterion [under Baker v. Carr], we have also addressed the merits of the constitutional issue”).  Similarly, this Court should reach the merits of the plaintiffs’ claims, as their claims raise a “constitutional issue . . . posed in terms of [the] scope of authority” of the political branches.  Id. 


� 	See, e.g., The Prize Cases, 67 U.S. (2 Black) 635, 699–71 (1863) (holding that President Lincoln had constitutional authority to retaliate against military challenge); Talbot v. Seeman, 5 U.S. (1 Cranch) 1, 28–32 (1801) (holding that congressional statutory authorization was necessary and sufficient to permit Executive branch use of force against France).  On numerous occasions, the Court has found the Executive’s actions to be beyond its authority, whether they were taken domestically, see, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 582, 585, 587–89 (1952) (holding that President lacked constitutional authority to seize privately owned steel mills without congressional authorization, even if he considered such seizure necessary to successful prosecution of the Korean War); United States v. Russel, 80 U.S. (13 Wall.) 623, 628 (1871) (holding that military could only seize private property when “the public danger [was] immediate, imminent, and impending, and the emergency … must be extreme and imperative”); Ex parte Milligan, 71 U.S. (4 Wall.) 2, 121–22 (1866) (holding that military could not try citizens in military tribunals if civilian courts were open and their process unobstructed) id. at 136 (Chase, C.J., concurring) (arguing that such action would be lawful if Congress authorized it); Mitchell v. Harmony, 54 U.S. (13 How.) 115, 132, 134–35, 137 (1851) (holding that military officer lacked constitutional and statutory authority to seize property, despite military claim of necessity); Ex parte Merryman, 17 F. Cas. 144, 148 (C.C.Md. 1861) (Taney, C.J.) (holding that President lacked Congressional authority to suspend the privilege of  writ of habeas corpus), toward foreign citizens, see, e.g., United States v. Brown, 12 U.S. (8 Cranch) 110, 125–27 (1814) (War of 1812 case holding that neither Congress’s declaration of war nor any other statute gave Executive Branch authority to seize enemy property located domestically), or in a foreign theater of hostilities, see, e.g., Jecker v. Montgomery, 54 U.S. (13 How.) 498, 515 (1852) (“[N]either the President nor any military officer can establish a court in a conquered country, and authorize it to decide upon the rights of the United States, or of individuals in prize cases, nor to administer the law of nations”); Fleming v. Page, 50 U.S. (9 How.) 603, 615, 618 (1850) (Mexican War case holding that President lacked constitutional and statutory authority to annex territory by virtue of military conquest); Little v. Barreme, 6 U.S. (2 Cranch) 170, 179 (1804) (holding that President could not authorize seizure of ship sailing from French port, because Congress had only authorized seizure of ships sailing to French port).
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