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I am very happy to be here as a retired, if perhaps overripe, exfederal prosecutor. It is an honor to be with people like Under-Secretary-General Hans Corell and Judge Georges Abi-Saab, who wrote a wonderful concurrence in the important October 1995 jurisdictional decision of the United Nations International Criminal Tribunal for the Former Yugoslavia and with Colonel Dave Graham, who used to give wonderful legal advice to the Southern Command in Panama, and with Graham Blewitt, Deputy Prosecutor in The Hague. I visited the Ad Hoc Tribunal last summer and found it striking that the prosecution of war crimes had finally become a symbol of popular culture. The Yugoslav War Crimes Tribunal is situated in an old insurance building next to the North Sea Jazz Festival in Churchillplein, where thousands of young people gather in the summer, a short distance from the Kurhaus and its seaside invitations. This site may symbolize Richard Goldstone and Nino Cassese's challenge of institution building, of making it up as they go along, as any good jazz artist does, and as well their task of creating a structured assurance for post-Maastricht Europe, trying to settle the ethnic enmities of central Europe, a task that requires justice as much as prosperity.

Let me draw on my past as a prosecutor to suggest a few of the problems war crimes courts will need to tackle in the future, whether constructed on an ad hoc or permanent basis. I will then look at the normative changes that may follow from the Yugoslav civil war. Yugoslavia is an intellectual and spiritual watershed for Europe and the world, as was Nuremberg. If only by chance, the fifty-year mark is going to force us to re-examine many of our assumptions about how to regulate peace.

The Tribunal for prosecution of war crimes in the Former Yugoslavia has been in operation for more than two years. Its development has been difficult. We are familiar with the intricate politics of the United Nations Security Council that delayed the selection of a prosecutor. Richard Goldstone was chosen in 1994, and has been a highly visible leader, together with President of the Tribunal Antonio Cassese. But the challenges in creating this institution are manifold.

One of the first problems is the cultural divide on how you conduct criminal cases. Two prosecutorial cultures have grown up quite separately. In Europe, in the post-Hitler trauma, there is a kind of delicacy about criminal cases that does not reside in the United States. For example, proactive investigation, including the use of professional witnesses inserted into the scene where violations are occurring, is less native to European prosecutors; so, too, the use of informants. Europeans hesitate at techniques such as luring a suspect across state boundaries to capture him in a sting operation. Karl Paschke, the new Inspector General at the United Nations, who has been tasked to guarantee the integrity of United Nations programs, is facing the same cultural divide.

On the other hand, the United States is more restrictive than Europe on the types of proof admitted at trial. Our judicial system has less tolerance for hearsay and asks for viva voce testimony, supposing that seeing a witness in the act of testimony tells something that a written text does not. The American Bill of Rights confrontation clause guarantees a defendant's right to see and hear the witnesses. The privilege against self-incrimination and the interrogation of defendants is another disputed area. The United States permits a defendant to refuse to testify and forbids drawing an adverse inference from his silence; Continental procedure begins with questions put to the defendant. Even the ethics of witness preparation differ. American prosecutors extensively prepare witnesses for testimony, checking their stories against other available proof, and counseling them what is admissible and inadmissible in front of a jury. Commonwealth and Continental prosecutors prefer spontaneity, questioning the reliability of prepared witnesses. The first task of an international criminal court is to gain consensus on a new cosmopolitan criminal procedure that combines the views of Europe, the United States, and the rest of the world. A process of negotiation among the prosecutorial staff, and with defense lawyers and judges, as to what is acceptable in the courtroom, will take time to work itself out. In debates on a permanent international criminal court, many countries have been interested to see proposed rules of procedure and evidence, before they will agree to its jurisdiction.

An international criminal court must also develop lawyers familiar with the contrasting cultures of international law and criminal law. Criminal law has a weight of proof, an avoirdupois, that civil litigators and law professors are not used to--a specificity of proof, a working assumption that not every case will be proved, that some criminals will and should go free. Criminal proof is not Bayesian logic, it is not probability theory. It demands a quality of evidence that sometimes reminds us of the seventeenth century's idea of the "pointing finger of God"--when an eyewitness actually points out a defendant, it was taken as almost a supernatural act that the person is able to remember and identify. In criminal proof, there is no assumption, at least on the part of working prosecutors, that truth and proof are coincident. Many true claims cannot be proven. International law is quite different in ethos. International lawyers are used to working in an open-jointed system, without a clear hierarchy of authority, filling lacunae with analogy and resemblances, resting on inferences of consent, curing small imperfections of provenance or procedure. It is a cultural challenge for judges, prosecutors, and defense counsel to understand what it means to combine the fluidity and catholicity, the eclecticism of international law, with the weightiness of criminal proof. This constructive work and growth of a new legal culture will take time.

A third leg of the shake-down cruise is defining the sources of law. The October 1995 opinion of the Ad Hoc Tribunal is important, if only as a guide to the Security Council on how to draft the statute for a new tribunal if it should do this again, and to the General Assembly as a guide for a permanent international criminal court. The ravages of civil wars in the last ten years are transforming the law of war. Formerly, we assumed civil wars should be regulated by the nation state. Now most believe that serious violations of decent conduct in either civil or international armed conflict should be actionable by the international community. The Security Council has found that civil wars can threaten international peace and security. Civil wars gravely harm civilians. Civil wars muster combatants who lack a professional military ethos, and their passionate hatreds can yield atrocious war crimes. The structure of the 1949 Geneva Conventions provided universal jurisdiction and common enforcement for grave breaches of the laws of war in international conflicts. But Geneva's humanitarian standard for noninternational conflicts in "common article 3" of the four conventions of 1949 did not provide for universal jurisdiction for serious violations, and the Second Geneva Protocol of 1977 was also limited to national enforcement.  The important innovation of the Security Council's creation of the International Criminal Tribunal for the Former Yugoslavia was to demand an international response, even if the conflict is to be considered a civil war. The October 1995 opinion of the Ad Hoc Tribunal takes a relatively conservative view of the Tribunal's jurisdictional scope, concluding that its "grave breaches" jurisdiction is confined to international conflict.   n1 This is narrower than necessary, in my view -one can read the Security Council resolution as giving the Tribunal jurisdiction over the type of criminal act counted as a grave breach in international war, regardless of the internal or international nature of the Yugoslav war, especially since the later Statute for the Rwanda Tribunal makes plain that international prosecution of serious violations of the law of armed conflict in a civil war is fully consistent with principles of subsidiarity and sovereignty. One should not ask the customary law of armed conflict to undertake all the work where the architecture of treaty-based law is available. Geneva has been central to thought in the postwar development of humanitarian law, and its jurisdictional extension by the Security Council should not deprive it of pride of place. A careful assessment of how to provide a sturdy international architecture for prosecutions of serious violations of the law of armed conflict--both in civil wars and international wars--while respecting the place of national prosecutions must precede the drafting of a statute for a permanent court or any future ad hoc court, so that the tribunal can draw on a full complement of norms.

A fourth difficulty in combining disparate cultures is the issue of prosecutorial discretion and targeting. In the United States, we are familiar with the concept that common law prosecutors must choose their cases, make targeting decisions that are strategic to maximize general deterrence, often striking deals, letting some people go free to convict other people. This process depends on the integrity of the prosecutor. In American debate, ever since Kenneth Culp Davis wrote his fine book Discretionary Justice, there has been interest in ways of regularizing prosecutorial decisions, guarding integrity and fairness in a deeply discretionary decision-making process, by articulating some of its principles and prescriptions. Continental justice, on the other hand, has maintained a model of full prosecution, the norm that available proof must always be acted on. To Americans, this model may ignore the prosecutor's role in developing proof. It may be better to make instrumental logic open and transparent so it can be critiqued. In any event, international war crimes prosecutions will require a careful and justified selection of targets. Full prosecution is constrained by the difficulty of the cases, the limit of resources, and the wide scale of violations, even where the heinousness of the offenses makes it difficult to conceive of curtailing any charges.

Fifth, is the challenge of money and budget, not ordinarily a prosecutor or judge's concern. Richard Goldstone and Nino Cassese made the rounds in the United Nations, learning what it means to live multilaterally. It requires learning the sensitivities of the Security Council and General Assembly, including the important place of the ACABQ, the advisory committee on administrative and budget questions, a low-profile body wielding great power in United Nations budget allocations. It requires learning how to court member countries, and learning the hazards of dependence on private donors, a serious problem for an international court that must maintain the fact and appearance of independence. Getting enough money to put basic facilities up and running has been half the drama and saga of the Ad Hoc Tribunal. At one moment it appeared the Tribunal might lack enough money for field investigations in the Former Yugoslavia. It needs a much more structured allocation of monies to defense counsel and defense investigators, seeing them as fully part of the architecture of the court as is the prosecutor. The court has even lacked a law library and adequate phone system. We should not force prosecutors and judges to divert time and energy to budget politics and passing the hat. Institutionalization of a permanent war crimes court may allow the professional tasks of law enforcement to be better insulated from United Nations budgetary politics.

Two final problems of institutional development are the delicate matters of witness protection and obtaining intelligence information. In its August 1995 procedural decision, the Ad Hoc Tribunal said that it would permit anonymity and confidentiality for some witnesses at trial, shielding their identities even from the defendant, while admitting the evidence, because the court has no witness protection program to guarantee the safety of witnesses involved in its process.   n2 This challenges due process if one pushes it too far; it is not going to be a long-term acceptable argument to limit the confrontation between defendant and witness, or even to lessen the didactic quality of the trials, by allowing anonymous witnesses if one could have accommodated the witnesses' need for safety by having a developed witness relocation program. There is nothing that prevents the United Nations from setting up a witness program. To be sure, witness protection is a new institution in Europe. In the late 1980s we had a distinguished prosecutor from Italy come to Yale to inquire how one would go about setting up a protection program. It is harder in a small country where there is nowhere to hide. Europe lacks the equivalent of Kansas, the anonymity of midcontinent. It is hard to hide in Ljubljana, or Rome, or Florence. But international tribunals must take seriously the idea that if you are going to put lives in jeopardy, there is an institutional obligation to secure witness safety while maintaining due process for the defendant.

Similarly, intelligence requires institutional growth by national and international agencies. Judge Goldstone has learned about the reticence of the American intelligence community and the reluctance to share intelligence intercepts, electronic or human. The United States has learned to handle intelligence information in the trial process with some sensitiviity through the Classified Information Procedures Act,   n3 which we drafted in the late 1970s. Similar procedures can be used internationally--for example, giving advance notice of any intelligence information that might be used at trial, substituting generic descriptions for specific information and setting advance limits to the scope of examination. Institutionally, the lesson of the United Nation's Special Commission on Iraq, run by the talented Swedish diplomat Rolf Ekeus, is that if the players get to know each other over a period of time, and intelligence operatives come to understand the prosecutor's depth of character, there can be effective international sharing of intelligence intercepts. This will be crucial for many cases. The demands of criminal proof are not always satisfied by a seasoned inference. One needs specific proof. And it is there that the intelligence intercepts can be truly crucial, in developing leads and witnesses, and even as direct proof at trial.

I want to talk about a few other things that lie outside the courtroom. The first is how to make war crimes investigations more effective. One of the great heroes of American prosecutors is Henry Stimson. At various stages of his career, Stimson served as United States Attorney for the Southern District of New York, which is the Manhattan District in which the United Nations is situated, and as Secretary of War. He took a battlefield approach to his criminal cases. He is famous among Americans for his "shirt sleeves" ideal. A prosecutor ought not merely to be a barrister, Crown Counsel, silk scarf and best bib and tucker, wig and gown. The prosecutor also belongs in the field, directing investigations, almost a cop, involved both before and after the criminal case is officially put on in the courtroom, with ethical responsibilities that extend before and after. The prosecutor's role in the courtroom is only part of his compass; he is also obliged to assure that the case is properly developed from the time of the offense onward, and to look carefully at strategies of deterrence.

In addressing war crimes, prosecutors should put themselves to the same field test of efficacy. For example, why are we limited to retrospective historical proof? In the conflict of the Former Yugoslavia, the War Crimes Tribunal was up and running in the middle of the conflict. A core hope is that one can impress the combatants with the teeth in humanitarian law, through courtroom sanctions, and even by multilateral retorsion, multilateral retaliation. One key to effective sanctions is to gather proof on the ground as events unfold.

We could deploy "white hatted" investigative peacekeepers, United Nations officers specially assigned to monitor law of war violations, to gather evidence and report. Humanitarian observers could be deployed with ordinary peacekeeping forces or even in battlefield situations, where there is no ordinary peacekeeping force. Professional witnesses are hard to intimidate. Unlike civilians, they will not have to return to the neighborhood of the violator. Specially designated judge advocate general officers could accompany each peacekeeping expedition, to observe both sides and place first priority on the preservation of evidence. In Bosnia, some of the early UNPROFOR troops tried to gather evidence of war crimes, but ultimately when it came to balancing their several missions, UNPROFOR personnel felt the need to put war crimes reportage aside and place first priority on military tasks. In Srebrenica, some of the United Nations troops disposed of a videotape of the Serb bombardments, for fear of retaliation if they were overrun. It is important to place high priority on the collection and preservation of evidence.

The second question of efficacy concerns arrest policy. A lay observer may ask why one bothers to present evidence in court if no one is in custody. President Cassese devised a procedure for confirming indictments, where a warrant of arrest has not been executed, to allow the world to hear live testimony. But why a forensic setting? Why not just have a truth commission, which is a lot cheaper? Why have an intricate formal procedure in The Hague at considerable expense--$ 30 million a year--which cannot be provided for many wars. To justify this cost, the court ultimately has to be effective, and it is going to require live bodies and defendants. I think in this case, Colin Powell's advice in Haiti that we should get the troops on the ground first and discuss the fine points later, may be good advice. We should not try to sketch these things out too carefully in advance. Nonetheless, it is important to execute arrest warrants where we possibly can. In Alvarez-Machain,   n4 the United States extraterritorially arrested or abducted a defendant for a very serious drug and murder offense. In the Lockerbie-Libyan case, the United States and United Kingdom persuaded the Security Council that there was an enforceable duty to extradite on the part of Libya, and the Council employed economic sanctions to force the point.   n5 Ultimately, the Security Council may feel the need to consider direct execution of international arrest warrants, if that is needed to make the tribunal effective. There would be nothing sadder than fifty-one indictments returned and defied. It is facetious to suppose defendants will turn up in Geneva for heart treatment. There should not be pockets of asylum in the Balkans or elsewhere for people under international war crimes indictment.

The question of a duty to rescue is well beyond the Tribunal's immediate competence, but if we are speaking of mechanisms for international humanitarian law, it is essential. The fall of Srebrenica and the Serb execution of Muslim prisoners was a pointed test of the integrity of United Nations assurances that civilians will be protected. The peacekeepers in Srebrenica surrendered to the advancing Bosnian Serbs, and reportedly a high national military official telephoned the United Nations Special Representative to demand that air strikes against the Serbs not be carried out, for fear it might jeopardize the peacekeepers' lives. Perhaps air strikes would have been futile or even counter-productive in protecting civilian lives. But the immediate demand was to hold back air strikes because the strikes would endanger peacekeepers. Here the United Nations faces a hard moral question. Can NATO or the United Nations properly prefer soldiers' lives to many more lives of innocent civilians? The non-Yugoslav protagonists in the Srebrenica debacle each have a reasonable claim that others were at fault. An adequate number of peacekeepers was not provided, and the Security Council ignored the military advice urgently proferred by the Secretary-General--demonstrating the minimum number of troops needed--in voting the original safe areas resolution. NATO did not use force to maintain open access to Srebrenica, and the few unsupplied, unrested United Nations troops could not have repelled the Serbs. Nonetheless, traditional peacekeeping did not serve well at Srebrenica. Traditional peacekeeping is seen, at its most attractive, as a Nordic minimalism, part of the ethos of nonviolence. At its least attractive, it can be seen as a preference for peacekeepers' lives over civilian lives. United Nations insiders are frank to say that troopdonating countries make clear that they refuse to take casualties, and that operational phone calls are frequently made from foreign offices declining to allow hazardous use of troops. In a kind of instrumental logic, the United Nations accepts this, arguing that "We need peacekeepers for a rainy day and we must not offend the donating countries today; therefore, we will not do anything that would put their lives directly in hazard." One has not heard the last of Srebrenica. The safe areas were the rainy day for which force was deployed. The failure to defend civilians drained the United Nations and even NATO of credibility.

War crimes cases must also be judged by the Hippocratic dictum of doing no harm. In the course of conducting war crimes prosecutions, we must not tolerate new delictual acts. In the Demjanjuk case, the Israeli Supreme Court decided that the defendant must be freed, despite eyewitness testimony; exculpatory evidence had not been disclosed in the extradition, and the Israeli Supreme Court had scruples about the reliability of the proof. In Rwanda, the United Nations Ad Hoc Tribunal has taken jurisdiction over the war crimes trials of the Hutu leadership, but has left thousands of other suspects to the jurisdiction of the Rwanda national government. The Tutsi war crimes program has created a new humanitarian emergency. A recent report of the International Committee of the Red Cross disclosed that Hutu suspects have been subjected to lethal conditions of confinement; 57,000 prisoners are forced into jails designed for 12,000. The mortality rate is five percent every fifteen months, far beyond any ordinary figure.   n6 This is unacceptable for an enterprise whose purpose is the enforcement of humanitarian norms. The United Nations has taken steps to try to ameliorate the conditions, building prison camps and urging the Tutsi government to allow prisoners to be transferred to the new sites. The reluctance of the Tutsi government to allow relief of the conditions is a chastening reminder that war crimes prosecutions can be morally fallible. It would be the highest irony if the quest to punish war crimes becomes the excuse for turning a blind eye to violations of bare minimum conditions of confinement.

The conflicts in Rwanda and Yugoslavia pose long-term challenges to our political theory, as well as challenges in institution building. Once the trials are over and done, we may have to rethink the use of force in civil conflicts. Severe casualties to civilians are the accompaniment to modern war and civil wars are as bloody as international wars. The United Nations recently published statistics that ninety percent of casualties in modern war are civilians, compared to fourteen percent in World War I.   n7 The restrictions currently imposed by jus ad bellum on parties' resort to force apply only to interstate conflicts. The international community is treating every symptom of civil war, without questioning the legitimacy of civil war itself. To permit a forcible humanitarian response, Chapter VII has been read with new realism, recognizing civil wars as a threat to peace and security. Perhaps Article 2(3) and 2(4) of the United Nations Charter should also be read to restrict civil war and intrastate war in the first instance, as we presently restrict interstate war. It is a problem for a Whig who believes in the right to rebel; it is a problem for a legal positivist who believes the nature of the state is its right to use force in governing. Nonetheless, I think that in time we may recognize at least a duty of resort to international mediatory remedies before using large-scale extended force in the resolution of civil conflicts, or even a duty of binding arbitration. More modestly, the Security Council may want to assert the competence to impose a mandatory cease fire on belligerent parties in a civil war. Does the international community lack all right to call a halt to conflict if other methods of dispute resolution are available? If the parties in Bosnia never came to agreement, would one be obliged to allow the war to continue for another twenty years? Even humanitarian aid is imperilled by extended conflict, because of donor fatigue. If we want to limit the hazards that go with any war, we need to understand that the ordinary fighting of a civil war causes widespread civilian harm. Possible limitation on the use of armed force as a way of resolving civil conflicts is one challenge.

The conflict in Yugoslavia also poses a challenge to European political theory by impeaching the legitimacy of jus sanguinis--defining citizenship by blood descent. Ethnically based citizenship lies at the heart of constitutional theory in a good many European states. After the nettoyage of the Yugoslav war, jus sanguinis is revealed in its least pleasing aspect. There is a deep link between Slobodan Milosevic's ethnic nationalism and the tactics of ethnic cleansing. Serbia's crudities reveal the link between ethnically based territorial claims and the violation of jus in bello. Many of Europe's decisions have centered on ethnic citizenship, such as the German constitutional court challenge that guest workers could not be permitted to vote in local elections because German democracy entails a volk, the will of the German people.   n8 These seem even more problematic after Yugoslavia's ethnic auto-da-fe.

And finally, for Americans, the challenge will be to understand that minority rights and regional autonomy do not answer every desire of nationalities, at least in Europe. The desire to occupy public space and gain a historical destiny, the deep links between cultural growth and political ambition, make minority status an insufficient anodyne for many peoples who have felt themselves to be denied a part in history. How one addresses this is a much more puzzling question. American assimilationism, the melting pot we have lived with so contentedly here, is not necessarily going to answer European political structure. Even while the war impeaches jus sanguinis as a theory of citizenship, pluralism is in for some tough sledding because of the lusts that the Yugoslav conflict has reached and recognized.

The general mood in the United Nations is that peacekeeping is due for retrenchment. The United Nations will turn to coalitions of the willing, to ad hoc multilateralism. This leaves a peculiar American responsibility for doing what we can to enforce humanitarian law within the limits of our other needs and missions. It may be that we cannot act in all cases. But in the final analysis, the only instrument available for effective enforcement of humanitarian law is countries willing to take up the burden.  
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