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“Sorting The Wolves From The Sheep:"
Enemy Prisoner Of War Operations During Operation Just Cause

Major Kevin H. Govern
Legal Advisor, Command Operations Review Board
Headquarters, United States Special Operations Command

Introduction

This paper outlines Enemy Prisoner of War (EPW) operational and legal issues encountered during the Operation JUST CAUSE (OJC) in Panama.1  Comments on Displaced Civilian (DC) and Civilian Internee (CI) issues relate primarily with EPW status determination problems, but not to the extensive Civil Affairs (CA) and Civil‑Military Operations (CMO) of Operation PROMOTE LIBERTY (OPL).
Setting A Legal Starting‑Point

LEGAL JUSTIFICATION AND CONSTRAINTS

The Bush Administration stated four legal bases for OJC.  First was the inherent right of self‑defense found in Article 51 of the United Nations Charter.  The next stated basis was Article 21 of the Charter of the Organization of American States.  The Administration also cited Article IV of the 1977 Torrijos-Carter Panama Canal Treaty, which allowed the United States to “protect and defend the canal.”  Finally, the legitimately- elected government of Panamanian President Endara and Vice Presidents Arias Calderon and Ford welcomed the U.S.2 

General Noriega, in a grandiose 15 December 1989 speech, declared to "his" National Assembly that a "state of war exists between Panama and the U.S." 3  Regardless of this declaration, Common Article 2 of the Geneva Conventions of 1949 provides for "any ... armed conflict [between] two or more High Contracting Parties, even if the state of war is not recognized by one of them.” 4  The U.S. Government, both in operational planning prior to the invasion and thereafter, decided that the Geneva Conventions would apply Panamanians captured during OJC.5
"KNOW YOUR ENEMY:" WHO WAS DETAINED AND WHY


The Panamanian Defense Force (PDF), comprised of 4,000‑plus uniformed troops, was in 13 military zones, had an air force, and a navy.  Noriega also armed roughly 8,000 civilians, loosely formed into paramilitary "Dignity Battalions."6 After initial combat operations, uniformed Panamanian combatants were often the exception rather than the rule.  Few detainees carried identification cards, though the "Cedula" personal identification card was, by law, a "must‑carry" item for Panamanians.  Many Panamanians that were captured or came into U.S. custody lied about their identity. Worse still were the processing problems arising when U.S. units operating throughout Panama sent commingled DCs and combatants by helicopter or vehicle to the CDCC.  By 25 December 1989, an estimated 30,000 DCs eventually went (or were sent) to the U.S. Balboa High School DC camp.7
The Article 5 Process Begins

CDCC OPERATIONS AND PERSONNEL PROCESSING


Lieutenant General (LTG) Stiner was dual-hatted as the XVIII ABN Corps Commander and warfighting Commander, Joint Task Force South (JTFSO) [COMJTFSO].  He consulted with the JTFSO SJA and the 16th MP Brigade Commander, then chose the U.S.-controlled Empire Range training complex for the OJC Central Detainee Collection Camp (CDCC).  Empire Range offered excellent road access from Panama City and Ft. Clayton across the Bridge of the Americas and the "swing bridge" across the Panama Canal.  It was easily defendable from potential threat and was outside the combat zone.  It also had large open areas for camp setup, helicopter landing zones (HLZs), some permanent shower and latrine facilities, administrative buildings, and water/electrical hookups.8
Basic camp construction materials like concertina wire, stakes and several dozen General Purpose (GP)‑Medium and GP-Large tents, were pre-positioned at the site. Additional camp construction items came as the camp expanded to a 2,000‑plus capacity. The 65th MP Company, in charge of camp operations and augmented by the 519th MI Battalion and 92d Personnel Services Company (PSC), toiled during the initial days of OJC towards building the camp.  Those units were the camp administration from 20 DEC 89 to approximately 15 FEB 90.  The CDCC had on‑site or on‑call legal support at all times.9
The site was marked with large white rocks laid out to spell "PW"; the administrative building roof also eventually was painted with the letters "PW." Separate Civilian Internee (CI) facilities were appropriately marked.  Since the "belligerent force" was quickly subdued, only the duly elected Panamanian Government, U.S. Embassy and JTFSO forces were initially notified of the camp's location.  Under command supervision, the press and "international relief societies" gained information about and access to the CDCC.  The International Committee for the Red Cross (ICRC) made three trips to the CDCC to evaluate compliance with the Geneva Convention Relative to the Treatment of Prisoners of War (GPW) and the Convention Relative to the Protection of Civilian persons in Time of War (GC).  The Panama Human Rights Committee made one trip to determine the adequacy and humaneness of care for EPWs, and former Attorney General Ramsey Clark and his contingent made one visit to the CDCC to investigate human rights compliance.10
CDCC Operations

In‑Processing Procedures
U.S. troops transported detainees from five EPW/Detainee Collection sites across Panama to the CDCC.11  Once at the CDCC, detainees were continuously guarded and spoken to through Spanish‑speaking U.S. troops or interpreters.  Each detainee’s identity was determined through questioning (e.g., detainee cooperated and gave surname, first name, rank and date of birth and personal or serial number), or via identifying information on a capture card completed by the troop taking the detainee’s surrender.  Next the detainee would "flow" through 92d PSC in‑processing to G‑2 de‑briefing.  While not compelled to give more than what Article 17 of the GPW required, some detainees went for further questioning through the G‑2 before administrative in‑processing.12
Each incoming detainee was listed on a DA Form 2674‑R PW/CI Strength Report; this was forwarded through JTFSO for eventual reporting to the Prisoner of War Information System (PWIS).  All detainees were also screened for medical problems or special medical needs; Elements of the 142d Medical (MED) BN (a doctor, a physician's assistant and six medics) provided dedicated CDCC support.  Medical supplies came from U.S. channels as well as from the Ft. Amador PDF infirmary.  Retained personnel also served their fellow detainees, medical needs. Detainees with communicable diseases received immediate medical care and isolation, as appropriate.13

Beyond Article 5: Real‑World Considerations

For the first four days of CDCC operation, each detainee received an ad hoc status determination. Nearly 2,400 detainees were processed.  Only 800 were either on the PDF "Alpha Roster" of troops, revealed themselves as PDF members, or met "probable cause" standard that they had been combatants. Detainees categorized as DCs were released to the Balboa DC center for any further processing.
Thirty convicted or criminally accused civilians were identified and kept separate from EPWs in a CI section pending Panamanian Government acceptance.  Later, CI numbers declined as the repatriation process started and prisons again operated for CI criminals.14
By 28 DEC, the U.S. Army South (USARSO) Military Police Investigations (MPI) helped screen detainees.  MAJ (now COL) Dick Jackson, the de facto CDCC JA, also "scrubbed" the camp database against unit S‑2 screening sheets, USSOUTHCOM J‑2 "Black‑Grey‑White" (BGW) lists and the PDF Alpha Roster.  Out of 3,500 processed by 28 DEC 89, he noted only three mis-categorized detainees.  Those three CIs were released that day.15
"Care and Feeding of EPWs"

Each detainee deserved and received proper shelter, food and clothing.16  Military tents and cots proved adequate for weather conditions and camp census.  Officers were kept separate from enlisted EPWs, and men separate from women.  Unruly prisoners and the mentally ill were segregated from general EPW and CI populations for overall safety reasons.  Potable water was available at every stage of detention.  Portable latrines were inside the individual compounds and fixed-facility latrines outside them, and detainees showered in military-style shower tents.  The CDCC also had laundry operations for cleaning detainees’ clothes, and all detainees had adequate soap, towels, shaving gear, toothbrushes and other sanitary items.  Clothing items, shoes and uniforms first came from the PDF Gamboa warehouse.  Later, the USARSO Defense Reutilization and marketing Office (DRMO) provided surplus U.S. combat boots and OG‑107 uniforms for issue.17
Camp rules and warning signs in Spanish were posted IAW AR 190‑8. Each EPW Senior Ranking Officer (SRO) was briefed on camp rules, warning signs, disposition of personal effects, the status of prisoners and personal needs of the prisoners.  The SRO was also encouraged to bring problems with the prisoners to the camp authorities' attention.  By 24 December 1989, each SRO also had the GPW in Spanish.18 

Mail was collected from detainees, and was screened for the types of correspondence sent.  Next of kin (NOK) notifications, the DA Form 2666‑R, were sent out through command channels. Some families first found out their loved one's status through such cards, and promptly visited the CDCC.19
Some EPWs worked within the camp; others volunteered for clean‑up work in downtown Panama City.  Two concerns were readily apparent.  The work details could not violate GPW Articles 49‑57, and, in particular, could not be dangerous or humiliating under GPW Articles 13 and 52 or paragraph 2‑15 of AR 190‑8.  EPW workers were entitled to wages for their work. The 18th Corps Finance Group Commander modified the GPW Article 60 wage scale and came up with the following:  $6/day for manual laborers; $5/mo. for enlisted soldiers; $8/mo. for NCOs, and; $30/mo. for officers.20
When Will it Ever End?
By 26 December 1989, a processing log-jam occurred, with 300 detainees awaiting PSC processing and 400 still in the initial holding area.  The CDCC commander, along with the on‑site JA, the 16th MP BDE JA and 92d PSC Officer in Charge (OIC), collaborated to "streamline" the in‑processing system.  Those in‑processing tasks which could be deferred under AR 190‑8 were deferred.  Still, no formal Article 5 “tribunal” was conducted up to that point.21
An early, well‑founded hope was that repatriation would be expedited by the new Panamanian Government.  In fact, repatriation started on 23 DEC 89.22  An interesting twist to the repatriation program was the Psychological Operations (PSYOPS) "Chu Hoi" (surrender) program. Those PDF members who wanted to serve the new government could turn themselves in, swear their allegiance, and avoid lengthy detention.23 To that end, two USSOUTHCOM officers, Panamanian Vice‑President Ford and two former PDF MAJs from the nascent Panama Public Force (FPP) came to the CDCC compound to "select" some 500 people for release and repatriation between 23‑26 DEC 89.
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The smooth repatriation process abruptly halted on 26 DEC 89.  The USARSO PM said that no detainees would be repatriated without the list being cleared by COMJTFSO, the USSOUTHCOM J‑2, and the Commander-in-Chief, USSOUTHCOM (USCINCSO).  The FPP officers who sought to start repatriation of detainees on 23 DEC 89 returned on 27 and 28 DEC, again seeking release of detainees.  None were released because the repatriation hierarchy had not yet approved the 500‑plus names previously nominated.24
The Final Repatriation Scheme in Brief

On 15 January 1990, the last PDF officers were taken into custody.  Two CID agents apprehended 20 PDF officers returning from U.N. duty in Namibia.  The eagle-eyed CID agents spotted the unsuspecting LTC, three MAJs and sixteen CPTs in civilian attire waiting for their luggage at the Torrijos-Tocumen Airport baggage carrousel!  By 15 January, the CDCC's consolidated list noted EPWs and CIs held and reasons for detention.25  The list went forward to the JTFSO SJA, USSOUTHCOM J‑2 and a "Judicial Liaison Group" (JLG) staffed with U.S. and Panamanian legal representatives.  The J‑2 checked the list for derogatory information.  The JLG recommended release or further detention.  Ultimately, the Panamanian Government received the list and coded detainees as eligible or ineligible for release.  If coded for release, then either USCINCSO, the COMJTFSO, or their designee (the J‑2) would send a release order to the CDCC.  Released detainees received their stored personal effects back and were paid any owed amounts. Finally, they were transported either to Ancon or where they were captured.26
By the end of January 1990, JTFSO was nearly out of the EPW camp business, with repatriation well underway and hostilities well over.

Conclusion
The short‑lived conflict in Panama led to unique EPW operations.  The Law of Armed Conflict was evenly and fairly applied to civilians and combatants alike; telling one from another proved to be the problem.  There were two major flaws in the EPW status determination process: poor or no capture card information accompanying detainees, and; initial personnel processing bound up in regulatory requirements.  Both problems were overcome without a sitting Article 5 tribunal.  Repatriation was a politico‑military issue, and the process changed as operations progressed.  As advisors, interpreters, facilitators and liaison officers, JA officers were the vital link in upholding the Law of Armed Conflict.
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1 Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, T.I.A.S. No. 3364 [GPW]; Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, T.I.A.S. No. 3365, 75 U.N.T.S. 287 [GC].


2 John E. Parkerson, Jr., United States Compliance with Humanitarian Law Respecting Civilians During Operation JUST CAUSE, 111 Mil. L. Rev. 31 (1991), at 33.  The State Department also cited article I, III, and IV(2) of the Panama Canal Treaty in support of U.S. actions, regarding U.S. rights to regulate transit of ships through the Panama Canal, an dprimary responsibility to protect and defend the Canal.


3 Sowing Dragon’s Teeth, Time, Jan 1, 1990, at 14; see also Washington Post, Dec. 16, 1989, at A21; The Invasion of Panama, Newsweek, Jan. 1, 1990, at 18, 20.


4 Dep't of State, Treaties in Force (1989). Both the U.S. and Panama were "High Contracting Parties" to the conventions but neither were parties to Protocol I of the 1977 Protocols Additional to the Geneva Conventions of 12 August 1949.


5 See Memorandum,HQDA, DAJA-IA, 20 Dec. 1989, subject: Status of Persons Captured or Detained in Current Operations in Panama [20 Dec. Memo]; Memorandum, HQDA, DAJA-IA, 3 Jan. 1990, subject:  Prisoner of War Requirements in Operation Just Cause [3 Jan. Memo];Opinion Memorandum, Department of State, 31 Jan. 1991, subject:  Applicability of Geneva Convention III to PDF.


6 See e.g., Fuerzas de Defensa, Armed Forces of Panama, Panama (Fuerzas de Defensa and SIPIMEX, Ltda. (1987); see also The Enemy Within: Casting Out Panama's Demon, Focus Publications, 1990).


7 Memorandum, OSJA, USARSO, SOJA�JA, subject: Handling of Detainees under U.S. Control (20 Dec. 1990).


8 Author’s observations.  Plans were based on AR 190�8, AR 190�57, and TM 5�301, 302 and 303.


9 In addition to the U.S. Army South (USARSO) and Southern Command (SOUTHCOM) JAs already in Panama, 20 JAs deployed during JUST CAUSE and PROMOTE LIBERTY. Aside from those advising the JTF Commander and subordinate commanders, five JAs dealt with the initial classification and day�to�day operational concerns at the CDCC.  Those JAs were CPTs Cravens and Caddell from USATDS�Ft. Clayton, CPT LaChance of the 7th ID (LI), CPT Govern from XVIII ABN Corps/16th MP BDE (ABN), and MAJ Jackson, SDC, USATDS�Ft. Clayton.


10 Supra note 8.  Guillermo Endara was sworn into office on Ft. Clayton approximately 1 hour before the invasion took place.


11 Supra note 8.  This exact same site was chosen in Sep. 1994, under agreement with the Republic of Panama, to encamp so-called “boat people” from Cuba.


12 Supra note 8.  The JTFSO SJA interpreted GPW and OPORD requirements, and ensured that guidance from HQDA was disseminated and implemented


13 Memorandum, SDC, USATDS�Ft. Clayton, SOJA�TDS, subject: Empire Range POW Compound (24 Dec. 1990) [24 Dec. Memo]; Article 29-33, GPW.


14 Id., at 2.


15 Memorandum, SDC, USATDS�Ft. Clayton, SOJA�TDS, subject: Empire Range POW Camp, 25-26 December (26 Dec. 1989) [26 Dec. Memo.].


16 Articles 25-32, GPW.


17 Supra note 13, at 2.


18 Id,.at 2.  Other references frequently consulted included Dep’t of Army, Field Manual 27-10, The Law of Land Warfare (18 Jul. 1956); Dep’t of Army, Pamphlet 27-1, Treaties Governing Land Warfare (7 Dec. 1956); Dep’t of Army, Pamphlet 27-1-1, Protocols to the Geneva Conventions of 12 August 1949 (1 Sep. 1979); Dep’t of Army, Pamphlet 27-161-2, International Law Volume II (23 Oct. 1962); International Committee of the Red Cross, Commentary to the Geneva Convention Relating to the Treatment of Prisoners of War (Pictet ed., 1960); Howard S. Levine, U.S. Naval War College International Studies, Prisoners of War in International Armed Conflict, 59 (1979), and Documents on Prisoners of War, 60 (1979).


19 Supra note 8. 


20 Memorandum, JTFSO SJA, AFZA-JA, subject:  Preliminary Observations – Operation JUST CAUSE (15 Feb. 1990).


21 26 Dec. Memo., supra note 15, at 2.  The JTFSO SJA and subordinate JAs had the USAMACV Directive 20-3 (22 Mar. 1971) as 





a guide for Article 5 tribunals.  It was agreed that ad hoc determination met the spirit and the letter of the law as well as operational demands.


22 24 Dec. Memo., supra note 13, at 2.  


23 Id, at 2. 


24 Memorandum, SDC, USATDS�Ft. Clayton, SOJA�TDS, subject: Empire Range POW Camp, 27�28 December (28 Dec. 1989)


25 Supra note 8.  


26 Id. 
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