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RESPONDENTS’ SUPPLEMENTAL MEMORANDUM CORRECTING
JULY 7,2006 MOTION FOR PROCEDURES RELATED TO REVIEW OF CERTAIN
DETAINEE MATERIALS AND RESPONDING TO
SUPPLEMENTAL MEMORANDA OF CERTAIN PETITIONERS

Respondents hereby submit in the above-captioned cases this supplemental memorandum
in support of their July 7, 2006 Motion for Procedures Related to Review of Certain Detainee
Materials and Request for Expedited Briefing (“July 7 Motion™). The purpose of this
supplemental memorandum is to correct certain erroneous information provided in the July 7
Motion, as well as the July 28, 2006 reply filed in support of the July 7 Motion (“July 28
Reply”), regarding the scope of materials involved in the initial sorting of the impounded
materials that are the subject of the motion. Additionally, this supplemental memorandum
responds to supplemental memoranda filed by various petitioners in these cases concerning the
recent order of the D.C. Circuit in United States v. Rayburn House Office Building, Room 2113,
No. 06-3105 (D.C. Cir. Jul. 28, 2006).

A. As explained in respondents’ July 7 Motion, in light of the recent suicides and
other events at Guantanamo and evidence gathered in connection with the Naval Criminal
Investigative Service (“NCIS”) investigation of the suicides, the NCIS impounded materials from
the cells of most enemy combatant detainees at Guantanamo. See July 7 Motion at 3-8 & Exhibit
B (Kisthardt Decl.) 9 3-4. Approximately 1,100 pounds of materials were collected by NCIS on
or about June 14, 2006, with materials collected from each detainee’s cell being separately
bagged. Kisthardt Decl. 4. NCIS personnel then began sorting a portion of these materials. /d.
q5.

Respondents’ July 7 Motion erroneously asserted that this sorting involved “materials

from bags pertaining to eleven detainees.” See July 7 Motion at 7. This representation was not
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correct, being based on an inadvertent oversight in the declaration supporting the motion, as
explained in the attached supplemental declaration of the supervisory NCIS investigator involved
in the sorting. See Supplemental Declaration of Carol Kisthardt 4 4 (attached as Exhibit C)
(“Kisthardt Supp. Decl.”). In fact, the sorting involved eleven bags that each contained a number
of the detainee-specific bags of material,' comprising materials collected from approximately 155
detainees, but amounting to only 10%, by weight, of the total 1,100 pounds of impounded
material. /d. §Y4-5. As noted in the July 7 Motion, the sorting involved separating any
potentially attorney-client information from non-privileged material and conducting a
preliminary scan of the non-privileged material for relevancy to the NCIS investigation, Kisthardt
Decl. § 5; Kisthardt Supp. Decl. q 5, though not all of the material, even among the
nonprivileged, could be comprehended because it was written in languages for which translators
were not present during the sorting, id. Y 5.

As explained in the July 7 Motion, during this sorting a note was discovered that
contained instructions concerning the tying of knots. Kisthardt Decl. § 5. In addition, the sorting
uncovered a potentially classified e-mail from a camp officer containing information regarding
cell locations of detainees and other details regarding camp operational matters. Id. The latter
discovery led to the examination of other materials from the same detainee to determine whether

there were other potentially classified U.S. Government documents in that detainee’s possession,

" As explained in the supplemental declaration, materials collected by NCIS from each
detainee’s cell were separately bagged, and those bags were then marked with detainee
identifying information. Kisthardt Supp. Decl. § 3. Those detainee-specific bags were then
collected and placed into larger, grocery-style paper bags. Id. It is the contents of eleven of these
grocery-style bags that were the subject of the sorting process described in the July 7 Motion and
above.

S0



Case 1:02-cv-00299-CKK  Document 209  Filed 08/11/2006 Page 9 of 12

including in three legal mail envelopes. See id. An NCIS investigator scanned the contents of
the three envelopes, but did not read the documents therein. See id.; Kisthardt Supp. Decl. 5.

After the initial sorting of the subset of materials, further review of the impounded
materials was suspended until appropriate procedures and staffing could be developed to account
for the scope of the undertaking, the translation needs, and the possibility that the review team
would encounter potentially privileged attorney-client communications. See Kisthardt Decl. q 5;
Kisthardt Supp. Decl. § 3. The bags of materials are currently kept in sealed boxes in a locked
and alarmed storage facility consistent with NCIS practices for maintenance of evidence obtained
in criminal investigations, i.e., under the control of the NCIS to the exclusion of others, including
Guantanamo authorities. See Kisthardt Supp. Decl. § 3. No further review of the contents of the
bags of materials is occurring pending the Court’s consideration of respondents’ July 7 Motion.
1d.

Respondents regret the inaccurate description of the amount of material involved in the
initial sorting of materials by NCIS. The error, however, was inadvertent, and while the amount
of material involved in the initial NCIS sorting was greater, with respect to the number of
detainees involved, than reported in the July 7 Motion, the mechanics and nature of the sorting
was as described in the July 7 Motion. Thus, the sorting did not involve the reading of attorney-
client materials, but rather involved the separation of any potential attorney-client material from
other, nonprivileged material. Accordingly, as explained in the July 7 Motion, no “abrogation”
of attorney-client communications has occurred; furthermore, the impoundment of the detainee

materials and the request for Court authorized procedures for sorting and review of the materials
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continues to be fully justified, for the reasons explained in the July 7 Motion and the July 28
Reply in support of that motion.

B. A number of petitioners in these cases have submitted supplemental memoranda
or notifications of supplemental authority arguing that the recent order of the D.C. Circuit on a
motion to stay pending appeal in United States v. Rayburn House Olffice Building, Room 2113,
No. 06-3105 (D.C. Cir. Jul. 28, 2006), undermines the request for Filter Team review of the
impounded materials in these cases. See, e.g., Abdah, No. 04-CV-1254-HHK (dkt. no. 184); Al
Anazi, No. 05-CV-0345-JDB (dkt. no. 59); Sadkhan, No. 05-CV-1487-RMC (dkt. no. 33). That
order, however, does not undermine the appropriateness of the Filter Team review procedure
requested by respondents with respect to the impounded materials.

The Rayburn House Olffice Building case involved documents seized from the office of a
United States Congressman pursuant to a search warrant as part of a bribery investigation. The
United States proposed to examine the documents using a government filter team, but the
Congressman contended that the documents had been unlawfully seized and that the Speech or
Debate Clause precluded review of them by anyone until the Congressman was permitted to
segregate documents he viewed as privileged. The District Court rejected the Congressman’s
arguments. See In re Search of Rayburn House Office Building Room Number 2113, 432 F.
Supp. 100, 119 (D.D.C 2006), stayed pending appeal.

The Congressman appealed, and sought a stay pending appeal. In the order relied upon
by petitioners, the Court of Appeals temporarily stayed the filter team procedure, and remanded
the record for the District Court to determine what “legislative” documents, if any, had been

seized pursuant to the search warrant. See Rayburn House Office Building, No. 06-3105, slip op.

_4-
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at 1 (remanding for findings “regarding whether the specific documents or records [seized] are
legislative in nature”); id. at 2 (District Court to notify Court of Appeals “promptly upon its
determination of the question on remand”). The Court of Appeals directed that a judicial officer
or special master conduct the necessary review of the seized documents, id. at 1, but the Court of
Appeals in its brief order did not hold or even suggest that government filter review of materials
that include potentially privileged documents is impermissible. Rather, it simply elected to
utilize a different procedure in the context of a remand of the record to obtain information it
apparently wished to have before ruling more definitively in the appeal. The Court of Appeals’
choice of procedure in that setting did not establish any rule of law concerning the use of
government filter teams to review potentially privileged material.

In any event, the Rayburn House Office Building case involved features that firmly
distinguish it from the NCIS impoundment here. First, the privilege assertedly applicable to the
seized materials in Rayburn House Office Building is constitutional in nature, arising directly
under the Speech or Debate Clause. Furthermore, the volume and nature of materials involved
was such that the special master review process conceivably could be conducted in an expedited
and manageable fashion. See id. at 1 (ordering congressman to respond with claims that
documents are legislative in nature within two days of receiving at set of copies of the seized
materials).

As explained in the July 7 Motion and July 28 Reply in support of that motion, however,
the volume of the NCIS-impounded materials at issue here is massive, multiple languages are
involved, and the need for review is to fully comprehend matters directly pertaining to

maintenance of safety and security within a wartime detention facility. See July 28 Reply at § II
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(pp- 19-25). Indeed, the differences between the cases further undermine any argument that the
Court of Appeals order in Rayburn House Olffice Building compels rejection of the use of a Filter
Team in the unique situation presented by the NCIS impoundment. The unique circumstances
involved in the matter before the Court, and the contemplated Court-ordered safeguards in use of
the Filter Team provided for in respondents’ proposal — safeguards imposed in order to protect
attorney-client privilege — all call for Court authorization of Filter Team review.

Dated: August 11, 2006 Respectfully submitted,

PETER D. KEISLER
Assistant Attorney General

DOUGLAS N. LETTER
Terrorism Litigation Counsel

/s/ Terry M. Henry
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MARC A. PEREZ
Attorneys
United States Department of Justice
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20 Massachusetts Ave., N.-W.
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Fax: (202) 616-8470
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. DECLARATION OF CAROL KISTHARDT

pursuant t0 28 US.C: § 1746, 1, Carol Kisthardt, hereby declare

1.0 lam the Spec1a1 Agentin. Charge, Southeast F1cld Oﬂice Naval Cmnmal

Investigative Service (“NCIS”). I have scrved n thJS posmon since May 2004. In this
capacity I supervise all NCIS investigations vntlun the jurisdiction of the Southeast Ficld
 Office, which mcludcs thc U S Naval Base at Guzntanamo Bay, Cuba. This doo‘larauon
is prowded to supplcment and corrcct certain mformatlon in, my pnor 7 Tuly 2006
declaration. The mf ormatxon pmw.dcd in this declaratlon is based on my personal
.knowlcdgc or mfozmauon supplied to me 'in'my official capacxtv. ‘
2. - Asnoted in my prior declaratxon on or about 14 Tune 2006, the Naval Cnnunal
Invesﬁgativé Service (NCIS) team involved in investigating the 10 June 2006 dclmmee
suicides at the U. S Naval Basc at Guantanamo Bay, Cuba, recovcrcd personal items and

papers, including lcgal nmt:enal and other ooneSpondence of cncmy combatant detaanecs

in the Guamanamo deftentmn fanxhty Appmxma‘lcly 1100 pounds of materials/

'documom‘.s wers’ recovered durmg the searchcs

3. The matenals collectsd ﬁom each detamcc s ccll and effects were separatel

bagged for eventual sorting and review. As maxenal was recovered, it was placer into
 either clear, plasuc:":;esealable bag's (appro:umately 12 x12 mchw in size) or into paper
- bags and labeled mﬂa mfonnatwn xdeszymg the deétainee (for example the dctlamce s
ISN, camp, ccll block, cell number) ’[hesc bags were then plax;ed in large brown paper

bags (approxlmately ‘the sue of groccry bags 21 x 12 x 6. 75 1n mohes) Thc bags were
‘ |

safcguardcd by NCIS dm-mg the col lecnon pf l éss by bemg placed in 2 locked van at the
detention, facility. The bags were then fransported by NCIS petsonnel to NCIS !ofﬂcc
|

spaces on the Bascand afterwa:dplacod mca.rdboa:rd boxcs that were scaled wnh tape.

i
|
|
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The building is alarmed.

The NCIS ofﬁce spaces within the building have their own controlled entry scclunty

~ syster. ’I'hc boxes were thereafier plaoed into and are DOW stored in a Jocked ﬂd
la_rmcd NCIS mdcnce room inside the NCIS office spaceq Only NCIS personnel are

pcmntted access to fhe ewdenoc room, through dcsxguatcd evidence custodlans

4. Asnoted inmy 7 July 2006 declaration, on 18 June 2006, NCIS personnel began

sorting a number of bags of collected marenals My prior. declarauon t:rroncously stated,

however, that "materlals from bags pcrtaming 1o eleven detainees” were soxted. |In fact, -

nowever, matcrmls fnom clcven of the paper bags contammg detainee-specific bags of

'matcnals were sorted. Thcs: eleven bags were mken fmm thc larger total number of
paper bags containing the collecbad marenals Thls crror in my pnor declaratio multe&
from an madve:tmt oversag,ht w1th respect to 1he wording of my prior declaration.

5. The nature of the sortmg process of thc elsven large papcr bags of matmals

involved scparsimg any dncumcnts or envelopes contmmng documcnctﬂ that appcared

even rcmotely to be p0551blc Attomey Client anxlcgcd mforma‘aon from information

.that gavc no mdxcanon of bemg pmnlegcd and conductmg a prchmmary scan of non-

pnvﬂeged information for 1tems t.hat could bebof cwdcnbary value. Itcms were |
discovered that are descnbed in my pnor declaration. As noted in my pn or decla:a.tton,
however, while exammmg Other matenals ﬁom the detamcc who had posscsswn of the
ITF-GTMO gcncrated c—mml d.tscovered. the NCIS mvesugators pammpaung in the
somng +‘mmd three cnvelopcs that werc maﬂccd as attomcy—chcm pnv:lcged mflorma'aon.
1 Iooked ot ﬂ:e comcnts of thc tbrce envclopeq as. dcscnbcd in. my prior doc]arat:on.
though neither I nor any othcr member of r.he NCIS rcvxew team read #ny of'theI
documents in the thrcc envclopc% Alsc durmg the somng process, some of thenon-
privileged mfommnon could not be asses.,ed because 11 was thtcn in languagels for
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which trauslators were not present on the review team. As noted in my prior deClaration,
after this inittal aItcmpt at sorting of materials, I suspended any further examjnaition of
the collected materials, including those that were part of the initial sorting, due tlo the

overall volume of materials, the apparent multitude of foreign languages within the

materials, and the need for guidance regarding the handling of purported attomcy-client

metexial. No further review of tl;e,décu‘mc;n"ts contained within the bags of collected -

materials has taken place.

5. . 1estimate that the eleven large paper bags contained detainee-specific bqgs from

approximately 155 detainees tota.l The large paper bags were selected for sorting

because the appeared to be among'thé lightast and least full of all the large paper‘ bags; I

estimate thiat the bags constituted 'a?pxxfidﬁ)atcly‘ 10% by weight of the approximately

1100 pounds of materisls collected; or roughly 110 pounds.

I bereby declare under the penalties of pexjury that the foregoing is true and correct to the

best of my knowledge information, and belief. =~

. Carol Kisthardt
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