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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELHAM BATTAYAYV,
' - Petitioner/Plaintiff

v No. 05-cv-00714 (RBW)
GEORGE W. BUSH, etal,

Respondents/Deféndants.

PETITIONER'S MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF FROM
STAY AND MOTION TO RECONSIDER AND VACATE ITS MAY 3,200S ORDER
(ORAL ARGUMENT REQUESTED)

Pursuant to Federal Rule of Civxl Procedure 54(b) and in light of newly discovered
evidence, Petitioner Elham Battayav respectfully requests that this Court reconsider and
vacate its May 3, 2005, Order (Docket NG. 9) declining to require Respondents to provide
Petitioner's counsel and this Court at least 30-days' notice of any intended removal of
Petitioner from the United States Naval Station at Guantanamo Bay, Cuba ("Guamanamo
Bay“) Petitioner rcspcctfully requests oral argument on this matter.

INTRODUCTION

_ Petitioner requests relief from stay and reconsideration of this Court's May 3, 2005,
decision based upon newly discovered evidence. When Petitioner’s counsel first briefed
these issues, counse] had not yet been granted access to Petitioner. Petitioner and his counsel
have now had an opportunﬁy to meet and his counsel has also been granted access to the
wsecure facility" for the purpose of reviewing classified documents relating to this matter.
This Court denied Petitioner's Motion for Preliminary Injunction to require 30-days’ notice of
intent to rémove Petitioner because it held that the facts of this case were substantially
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identical to those in Almurbati v. Bush, 366 F. Supp. 2d 72 (D.D.C. 2005). The new

cvidence that has been made known to Petitioner's counsel distinguishes the facts of this case
from Afmurbati. Unlike the petitioners in Abmurbati, Petitioner now presents this Court with
direct evidence of threats and an intent to transfer him to his home country of Kazakhstan
against his will where: heisin danga of further detention and interrogation in coordination
with United States authorities; and he risks boéily aud psychological harm. For those
reasons, and because Respondents will argue Petitioner is outside of this Court's jurisdiction
should he be rendered (despite the government's probable control), Petitioner respectfully -
requests this Court reconsider its Order.

STATEMENT OF FACTS

Pefitioner Elham Battayay has been detained by the United States at Guantanamo Bey
since early 2002, On April 8, 2005, Petitioner filed a habeas petition, denying that he is an
"enemy combatant" and claiming his detention is'in violation of the Constitution of the
Unitsd States, the treaties and laws of the United States, and international law. On May 3,
2005, this Court denied Petitioner's request fora preliminary injunction requumg
Respondents to provide both Petitioner's counsel and this Court with at least 30-days' notice
of any intended removal of Petitioner from Guantanamo Bay. (DocketNo. 9.) Atthe time
that motion was heard, Petitidner kiad not yet been able to meet with his counsel and his
counse] had not been given access to classiﬁed information. On Ma:y 19, 2005, this Court
granted Respondents' motion to stay proceedings in this case until pending'thc resolution of
all appeals in Hamdan v. Rumsfeld, 344 F. Supp. 2d 152 (D.D.C. 2004); Inre Guanmmmb
Cases, 355 F. Sﬁpp. 2d 443 (D.D.C. 2005); Xhalid v. Bu:h; 355 F. Supp. 2d 311 D.D.C.
2005); and Boumediene v. Bush, 355 F. Supp. 2d 311 @D.C. 5005). (Docket No, 12.)

After meeting with Mr. Battayav and reviewing classified information, Petitionex
brings to this Court new evidence that supports its motion for preliminary relief of notice of
tran;fer and distinguishes this case from Almurbati. In summary, Mr. Battayav has on

2-
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repeated occa.sioné been threatened By both Kazakhstani representaﬁvcg and American
interrogators that he will be returned to Kazakhstan for-further detention and mistreatment
because he continues to pronounce his innocence, Further, documents indicate that the
Uited States wishes to transfer Mr. Battayay to Kazakhstan for finther detention and
interrogation. Though it s the intent of Respondents to retain some cantrol over this
continued detention in Kazakhstan, this Court can be assured Respondents will argue that
once Mr. Battayav is transferred, this Cowrt no longer has jurisdiction to hear this habeas
petition. ﬁms, in order to prevent bodily harm and the continued detention of Petitioner
without due process, and in order for this Court to preserve its jurisdiction, Petitioner
requests this Court grant Petitioner relief from stay and vacate its May 3, 2005 Order,
requiring at least 30-days’ notice of any transfer of Petitioner.

A.  Threats of Petitioner's Continued Detention and Mistreatment upon
Rendition to Kazakhstan

Petitioner Battayav is tightfully fearful that the United States will return him to his
* bomme country of Kazakhstan for further detention and mistreatment. (Supplemental

Declaration of Thomas R. Johnson in Support of Motion for Reconsideration (*Johnson
Supp. Decl™), § 5.) This fear is supported by statements made to him by both individuals
idenﬁfyingth:ﬁselves as rcpresenwives'of Kazakhstan and his American interrogator.

Shortly after Petitioner arrived in Guantanamo Bay in early 2002, representatives
identifying themselves as coming from the countries of Russia, Tajikistan, and Kazakhstan
visited Petitioner 2t Guantenamo Bay. (Johnson Supp. Decl,, 6)) At this meeting, the
government representatives screamed at Mr. Battayav and forced him to put his thumb print
on a blank piece of paper, withouttelling him if the paper would be used as sustement
against him, (Jd)

Eight months later, Petitioner was again subject to two additional days of
interrogation by individuals who identified themselves as Kazakhstani officials. (Johnson




Case 1:05-cv-00714-RBW  Document 27  Filed 12/07/2005 Page 4 of 14

NOV.28.2085 12!10PM . " NO.S62 P.5

Approved by DoD for Public Filing
Unclassifled -

]

(Becembero; 2005—

Supp. DecL, 7.) During this interrogation, the officials tried to convince Mr. Battaysv to
write a letter to Kazakhstan's department of internal security apologizing for the things he
had done. (Jd), Because Petitioner believed he had done nothing wrong, and had broken no
Jaws, be refused to write such a lefter. (/d) Upon hearing this refusal, the Kazakhstani
representatives threatened Pefitionsr by telling him that they would return and forcibly
remove him from Guantanamo Bay to take him back to Kazakhstan. (Jd.) Based upon this
threat, and the manner in which it was conveyed, Petitioner was scared that he would be
harmed upon his return to Kazakhstan, (Jd)

Approximately six or seven months after that second visit, Petitioner was again

: sﬁbjected to 2 meeting with two men who identifled themselves as representatives of

Kazakhstan and an American interrogator. (Johnson Supp. Decl., 78.) The same American
interrogator, who identified himself to Petitioner only as "Bill," had been interrogating
Petitioner over the past year on behalf of the Untied States. (Jd) During this meeting, "Bill"
leaned forward and told Mr. Battayav that, if he didn't tell "the truth," Petitioner would be
returned to Kazakhstan for imprisonment and that he would probably be "killed in prison."
) | '

The final meeting with men identified s representatives from Kazakhstan that
occurred prior to Petitioner's counsel's visit in August took pliwe in approximately January
2004, (Johnson Supp. Decl,, 19.) One of the Kazakhstani representatives was the same
individual who had visited previously. (Jd) When they entered the interrogation room,

" Petitioner asked them why they bad placed him in isolation the last timé they visited. (/d)

Upon hearing this, one of the men asked him, "What, you don't like it?" and at that point they
left the room, (/d) Petitioner was then placed in & small cell in isolation for three days while
frigidly cold air was blown into the cell from a small round space in the ceiling. (/4 at 9 10.)
On the third day, Petitioner was taken back to the inferrogation room where the
Kazakhstanis and the American interrogator were present. (Johnson Supp. Decl,, §11.)
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"Bill" told Petitioner that, if he refused to sign a letter admitting he was part of terrorist

activities, the United States would send him back to Kazakhstan. (/d) Petitioner refused and
stated that he did not want to go back because "there are no human rights lawsin
Kazakhstan" and that he would be harmed, (/) Upon hearing this, one of the Kazakhstanis
responded that, if Petitioner did not sign the letter, they would come back the next day, put &
bag over Petitioner's head, and drag him back fo Kazakhstan "like 2 monkey.” (/) Becsuse
he did not believe he had done anything wrong, Petitioner still refused to sign. (Jd.). Finelly,
he was told by "Bill" that whatever Petitioner did, the United States was still going to send
him back to Kazakhstan for imprisonment there. (I at§12.)

News reports from Kazakhstani news agencies substantlate Petitioner’s claims that
Kazakhstan seeks his retum, that he has met with government representatives from
Kazakhstan, and that he is refusing to retum to Kazakhstan. See Kazakhstan Guantanamo
pris.oners refuse to go home, Interfax News Agency News Bulletin (July 11, 2603) (Johnson
Supp. Decl., Exh. A); Kazakhstan seeks extradition.of four citizens from U.S. base, Interfax
News Agency News Bulletin (Sept. 10, 2003) (Johnson Supp. Decl., Exh. B); Kazakhstan
Carries on US Talks on Guantanamo Prisoners, Global News Wire, BBC Monitoring (Dec.
15, 2004) (Jokmson Supp. Decl, Exk. C). |

Further supporting Petitioner's claims of feared mistreatmeant are documented
instances of inhumane treatment in the country of Kazakhstan documented by the United
States Department of State, As reported by the State Department m‘hc: this year: "On some
Joccasions, members of the security forées, including police, tortured, beat, and otherwise
mistreated detainees . ..." See Department of State, Country Reports on Human Rights
Practices, Kazakhstan 2004, published February 28, 2005, at p. 1 (Declaration of Thomas R.
Johnson, ("Johnson Decl. I'"), Exh. [; docket no. 5-2). In another rcpoh covering Human
Rights practices in 2004 and 2005, the State Department noted that: "The Govetnment

continuied to use arbitrary arrest and detention and selectively prosecute political opponents,
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Prolonged detention was a problcn,:." See Department of State, Supporting Human Rights
and Democracy: The U.S. Record 2004-2005, Burope and Eurasia, at p. 11 (Johnson Decl. ],
Exh. J). Human rights organizations have also reported that "[t]orture and ill-treatment of
criminal suspects remained widespread,” See Amnesty International Report 2002 —~
Kazakhstan, at p. 1 (Johnson Decl. I, Exh. K).
B. The Gavernment's Plans and Practices of Rendition )
_ InaddiﬁontothcdangerposedtoPeﬁﬁowuponhismhuntoKaukhsmn,itisolear
that Respondents intend to retain some leve] of coordination and control over Petitioner once
be is transferred to Kazakbstan, In a SECRET/NOFORN February 2004 memorandum Gmsih

— “Irecommend the transfer of Batayev to the custody of

another government for continued detention and monitoring,” (Declaration of Cody M.
Weston in Support of Motion for Reconsideration ("Weston Decl"), Exh A, 11 (emphasis
added.) ‘ .

It cannot be disputed that repatriation of detainees in Guantanamo Bay to other
countries for continued detenﬁim, investigation, and/or prosecﬁtion is occurring. The
govmmrmﬂymgmmmﬁfymmmmwmpmiaﬁonofammas
part of the stay of that case in order to send the petitioner to Egypt for continued detention,
investigation, and/or prosecution. See el-Mashad v. Bush, No. 1:05-CV-270, Respondents'
Motion for Partial Modification (Johnson Supp. Decl., Exh. J).

The practice of transferring detainees from Guantanamo Blay to foreign countries for
further detention and interrogation in coordination with U.S. Intelligence officials has been
documented by the press. (See sources cited in Petitioner's April 15, 2005 Memorandum, Pp.
3-5; docket no. 5-1,) This Court can be assured that a hopeful consequence of Petitioner's
rendition to Kazakhstan would be the end of this Court's jurisdiction over Mr. Battayav's
habeas petition. See Declaration of Matthew C. Waxman, at § 5 (Docket No. 16).
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| ARGUMENT
District Courts have broad discretion to grant or deny motions for reconsideration.
See Cobell v. Norton, 226 F. Supp. 2d 175, 177 (D.D.C. 2002). One ground for |
recusideration's the "availabilty of new evidence.” Jd. This Court should reconsider ifs
prior order because new evidence has been made available to Petitioner and his counse! that
was not previously available to Petitioner's counsel for submxsslon to this Court due to

Respondents' requirements for security clearance. ! _

This Court has equitable power to "specify protective conditions in balancing the
hardship necessarily imposed on the party whose suit . .. has been stayed pending appeal,”
El-Banna v. Bush, No, 04-1144 (RWR) (D.D.C. Apr. 8, 2005) (citing Cooks v. Fowler, 459
F.2d 1269, 1272-73 & 0.27 (D:C. Cir. 1971)) (Johnson Decl. 1, Exh. O). Moreover, the All
v}ﬂm Act, 28 U.S.C. § 1651(a), empowers the Court “to issue injunctions to protect its
Junsdlcuon. SEC'v. Vision Commc'ns, Inc., 74 F.3d 287, 291 (D.C. Cir. 1996). "It is well
established that ‘the federal courts may and should take such action as will defeat attempts
to wrongfully deprive parties enutled to sue in tho Federal Courts for the protection of the
rights in those tribunals." Abu Ali v. Asheroft, 359 F. Supp. 2d 28, 54 (D.D.C. 2004)
(quoting Alabama Great S. R. Co. v. Thompsan, 200 U.S. 206, 218 (1906)). Petitioner has
demonstrated that the modest .relief he requests is an aﬁpropriate and necessary exercise of
these powers.

1 Petitioner has not delsyed in bringing this motion. Counsel for Petitioner filed his
application for security clearance in late April 2005, but was not granted interim security clearance
until late June 2005 and was not sble to meet with his client until August 2005. (Johnson Supp.
Decl,, 912-4,) Pctitioner's counsel was unable to acoess classified documents in Respondents!
secured facility in Crystal City, VA until the second week of October 2005. (Jd. at §13.) In order to
file this motion, anoﬂmvmthadhobemadcmthesecuredfuﬂxty to incorporate material into these
pleadings and submit them to Respondents for review. This visit was made on November 22, 2005.
(Declaration of Cody M. Weston, at §2.)

-
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Petifioner meets the four fstors this Court considers in determining whether fo graat

Petitioner's motion for preliminary injunction: (1) Petitioner will suffer irreparable harm if
| the Motion is not granted; (2) Petitioner is likely to succeed on the merits of his claims; (3)
Petitioner's relief is in the public interest; and (4) no corresponding injury to Respondents
will occur if the restraint is granted. See Al-Fayed'v. Central Intelliger'lce Agency; 254F 3d
300, 303 & n.2 (D.C. Ciz, 2001); see also Virginia Petroleum Jobbers Ass'n v. Federal
.Power Comm'n, 259 F.2d 921, 925 (D.C. Cir, 1958).

Petitioner brings to this Court eancrete ficts that demonstrate the likelihood he will
be transfrred to his home country of Kazakhstan, against his will, whero ho will be further
detained by Kazakhstan in coordination with the United States government and where he
faces a threat of bodily, psychological and/or other harm. Petitioner did not bave the |
oppettunity to present this evidence when the Court fixst considered his motion for relicf
because he was not yet able to communicate with his counsel. Although they would be
coordinating Petitioner's continued detention, Respondents will likely argue that any transfer
strips this Court of its juﬁsdic:don over Petitioner. Based on this new evidence, the balance
of hardships tips decidedly toward Petitioner and it is necessary for this Court to grant
preliminary relief in order to preserve its jurisdiction over Petitioner's claims.

Petitioner provides this Court with concrete evidence of irreparable harm, not
speculation or innuendo. Where the balance of hardships tips decidedly toward the movant,
it will "ordinarily be enough that the {movant] has raised quesﬁon§ going to the merits so
serious, substantial, difficult and doubtful, as to mke thern & fair ground for litigation and
thué for more deliberative investigation." Waskington Metro. Area Transit Comm'n v.
Holiday Tours, Inc., 559 F.2d 841, 844 (D.C. Cir.' 1977) (quoting Hamilton Watch Co. v.
Benrus Watch Co., 206 F.2d 738, 740 (2nd Cir. 1953)). With this presentation of newly
discovered evidence, Petitioner has, at the very least, raised "fair ground for litigation."
Thus, this Court should vacate its prior order and grant the limited preliminary relief sought
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in the form of notice prior to rendition. This type of reliefis not unprecedented, but has been
granted by at least cight other courts.?

A.  Petitioner Presents Concrete Evidence that He Will Suffer Irreparable
Harm if this Injunction Is Not Granted.

In its May 3, 2005, Order, this Cqurt summarily denied Petitioner's request for similer
preliminary relief on the sole basis that Petitioner's case was indistinguishable from
Almurbati. In Almurbati, this Court denied preliminary relief in the form of advanced written
notice of transfer because the detainees failed to establish they would be irreparably harmed,
relying on what this Court concluded w;'as "speculation, innuendo and second hand media
reports.” 336 F. Supp. at 78.

In its original motion, Petitioner had relied on some of the same evidence as the
movant in Almarbati. Atthe t:me Petitioner's counsel filed its initial motion in the instant
case, however, Petitioner was not in a position to offer more evidence. Thus, at that time,
Petitioner did not have direct eyidence to prw;,nt to this Court in its initial motion for
preliminary injunction beceuse Petitioner's counsel had not been granted access to meet with
Petitioner or the opportunity to view classified documents. However, such access has since
been granted and Petitioner's counsel is now able to present this Court with new evidence
that distinguishes Petitioner's case from A/murbati. Petitioner's evidence of irreparable harm

2 Hatim v. Bush, No, 05-1429 (RMU) (D.D.C. Aug, 22, 2005) (Joknson Supp, Decl, Exh. D);
Parachav. Bush, No. 04-2022 (PLF) (D.D.C. June 16, 2005) (Johnson Supp. Decl., Exh. E);

. Deghayes v. Bush, No. 04-2215 (RMC) (D.D.C. June 14, 2005) (gnnhngprehmim:ynohce relief as

toonepehﬁonubasedonmdenccpremdmddmyhginjmcmuastommmg petitioners)
(Johnson Supp. Decl., Exh. F); Xsonaz v. Bush, No. 04-1135 (ESH) 2005 WL 839542 (D.D.C. Apr.
12, 2005) (Jahnson Supp. DecL, Exh. G); E-Bannav. Bush, No. 04-1144 (RWR) (DD.C. Apr. 8,
2005) (Johnson Decl. I, Exh. O); el-Mashad v. Bush, 05-2070 (JR) (D.D.C. Apr. 7, 2005) (blocking
removal of petiioners from Guantanamo Bay altogether pending appeal) (Johnson Supp. Decl., Exh,
H); Al-Joudi v. Bush, No. 05-301 (GK) (D.D.C. Apr. 4, 2005) (Johnson Decl. 1, Exh. G); AI-Marriv. -
Bush, No, 04-2035 (GK) (D.D.C. Apr. 4, 2005) (Johnson Decl. I, Exh. N); Abdah v. Bush, No. 04-
1254 (HEIK), 2005 WL 711814 (D.D.C. Mar. 29, 2005) (Johnson Supp. Decl,, Exh. I); Abdah v.
Bish, No, 04-1254 (HHK) (D.D.C. Mar. 12, 2005) (Johnson DecL 1, Exh. L) (Judge Collyer, as
motions judge, granting petitioners' ex parte motion for TRO requiring 30—duy: notice to counsel
prior to0 removal).
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is not speculative or inmuendo. Rather, it proves that Petitioner will be irreparably harmed if
this Court does not grant this preliminary relief and he is transferred to his home.country.

If Petitioner is unable to contest his removal from Guantanamo Bay, he may be
involuntarily transferred to his home country of Kazakhstan or another country where he
faces continued detention without due process of law and where he stands o suffer extreme
physical and psychological injury. This constitutes irreparable harm, See Al-Joudi, at p.7
(ciring "possibility of transfer to 2 country wheze [prisoners] might be tortured or indefinitely
conﬁned » undeniably would constitute frreparable harm" and " a serious potential

threat™) (Johnson Decl. 1, Exh. G); El-Banna, at pp. 34 (citing fears that government may
"invohmtarily 'render’ the detainees to other countries, where they may be subject to
continued detention without due process of layv or to merttal or physical abuse," and noting
they "do not appear fanciful”) (Johnson Decl. L, Exh. ).

Petitioner hag submitted md:nce of multiple visits with Kazakhstani officials where
they and bis United States interrogator threatened him with transfer to detention in
Kazakhstanwhcrehefaces mstreamm:torevendeath. (Johnson Supp. Decl,, 91 5- 12))
These visits and his fears ofharmbasedonbemglaboledateuoﬂstmmpportedbyoﬁ:er

' independent sources. (See infra, Statement of Facts, Section A.) Further, , S

— has recommended that Petitioner be

transferred to another country for continued detention and’ monitoring. (Weston Decl,
Exh. A.) This specific and concrete evidence establishes the irreparable harm Petitioner
faces.
B. Petitioner is Likely to Succeed on the Merits.

There is great disagreement between Petitioner and Respondents, and indeed among
Judges in this jurisdiction, regarding the legal issues raised in thig motion and other similar
n:;oﬁons filed on bebalf of other prisoners at Guantanamo Bay. See Al-Marri, at pp. 11-12
(recognizing disagroement over constitutional rights of peiiﬂom, whether courte will lose

«10-



Case 1:05-cv-00714-RBW  Document 27  Filed 12/07/2005 Page 11 of 14 |

Y, c.COdd> 15 LOPM NO.562 P_.iZ .

|I1|\

Approved by DoD for Public Filing

nclassified

December 6. 2005 ————

Junsdlcuon upon transfer, and wheﬂm' the Geneva Conventions are self-executing) (Johnson
Decl. I, Exh. N). Many ofthesedmputedusucswﬂl likely on]ybe resolved by the Supreme
Court. This Court is not called upon in deciding this motion to determine the constitutional -
rights of Petitioner or the outcome of any challange to Respondents' decision to transfer
Petitioner to another country, This Court also need not decide in advance whether or not it
would have authority to grant a challenge to the transfer of Petitioner to another country. See
Al~Jouds, at pp. 11-12 (Johnson Decl, I, Exh, G); 4bdah, at pp. 6-7 (Johnson Decl L, Exh L)
Rather, Petitioner need only show _'that, and this Court must then only decide whether,
questions have been raised that are "serious, substantial, difficult and doubtful” so as to make
them “fair ground for litigation." Washington Metro., 559 F.2d at 844. Given the amount of
disagreement among judges regarding the ights of Petitioner and other detsinces and the
issues that are before the Supreme Cowrt, on:canhardlymgmeacasewhmitismm
cvident that there are "serious, substanual, difficult, and doubtful” issues raised by
Pctmone:’s claims. Petitioner has met the standard required for prehmmary reliefon this - R
prong of the analysis, : _

In Almirbat, this Court expressed the opinion that it did not have the autharity to
require the Excoutive Branch to provide thirty-day notices prior to effecting the transfer of a
Guantanamo Bujpdsoner, based on the facts of that case and declacations of federal
officials, 336 F, Supp, 2d at 81. This case is distinguishable from Almurbarf and does not
bar the issuance of a preliminary injunction in favor of Petitioner,

The facts before this Court here are distinguishable from the facts in Alnaer-bat.
Here, Petitioner does not seck to prevent Rxpondents from releniﬁg him to a country where
he would be free from harm and allowed to be free from further detention. Rather, Petitioner
isn'yingtoptwenthistransfutothccﬁstddyofKaznkhsthhmitislikelythathnwould
be further detained and suffer potential torture or other bodily harm. In which case,
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