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I want to thank the American Enterprise Institute for having invited me and for being solicitous of the view from the international perspective of humanitarian protection, of which the law of armed conflict and the International Committee of the Red Cross (“ICRC”) are related and integral parts. 

I want to address the big issues suggested by the title of our panel—“Developing a Legal Framework to Combat Terrorism”—which assumes the need to fill a large void. While there will always be room for tinkering around the margins of any legal framework, the implication that a new one needs to be developed specifically to combat terrorism is doubtful. At the very least, we should be sceptical of the view that the complementary frameworks of criminal law, human rights law, the web of multilateral and bilateral arrangements for interstate cooperation in police work and judicial assistance, and the law of armed conflict fail to provide tools necessary to combat terrorism. Critics of the status quo seem to have honed in on the law of armed conflict—historically referred to as the laws of war and now known as international humanitarian law, or IHL
—as the weak link in this chain. In reality, for many of the same reasons that truth is said to be the first casualty in war, humanitarian law is increasingly misapplied, misinterpreted, misunderstood, and maligned. Let me offer a view on what humanitarian law actually does and does not cover, permit, and prohibit; and in so doing, lay a foundation for understanding why that body of law is worthy of our respect.

I propose to divide this discussion into two points. The more obvious one might be entitled, “Apply humanitarian law correctly where it belongs.” But the more elusive and, in my mind, more important point is, “Don’t assert humanitarian law where it does not belong.” I will, therefore, start with point two following a brief introduction to the nature and scope of application of international humanitarian law.

I. The Existence and Fields of Application of Humanitarian Law: International and Non-International Armed Conflict

As we know, the world is a complicated place, made no less so by law and lawyers. The collected wisdom of my professional ancestors has, over the course of human history, described (rather than invented—so don’t blame the lawyers) a number of constructs by which we govern our affairs: criminal and civil law, domestic and international law, laws of war and laws applicable in peace, etc. These constructs are not alternatives to be chosen at will, like the dishes in alternative columns of a Chinese restaurant menu. Rather, I prefer the analogy of tectonic plates, sometimes bordering upon each other, sometimes overlapping, forever in motion. The existence and applicability of these constructs is not subject to, and their utility should not be made subject to, shifting concepts of momentary taste or convenience.

It is unfortunate that I need to defend the very existence of humanitarian law, but there are those who have recently questioned whether such a thing exists. Let me put that question to rest quickly and firmly. Humanitarian law, the law of armed conflict, has existed ever since man first decided against a scorched earth policy or fighting to the death. More recently, it has been codified into international treaties, only the most prominent of which are the Geneva Conventions. It has also been incorporated into domestic laws that, for example, criminalize the prohibitions contained in the Geneva Conventions—thus we have war crimes under national law.
 And it is reflected in the universally acknowledged body of customary law—that which binds states even in the absence of international or domestic codification, and which has been described as what states do out of a sense of legal obligation.
 

Humanitarian law envisions and covers two types of armed conflict. The first, international armed conflict, involves the use of armed force between states.
 Since the frequency, duration, and degree of violence are not relevant, international armed conflict is relatively easy to discern. The second type, non-international or internal armed conflict, involves rebels fighting against a state or against other rebels within a state, or such conflict spilling over borders into other states.
 By contrast with international armed conflict, questions of means and methods, frequency, duration, and degrees of violence are critical to determining the existence of internal armed conflict.
 In the internal context, these threshold issues are the only means of distinguishing peacetime, which might include crime, riots, and sporadic acts of violence that may or may not be organized to varying degrees, from war.
 Identification of parties—a given in international armed conflict—is also an essential, though sometimes elusive, requisite of internal armed conflict.

II. Do not Apply Humanitarian Law Where It Does not Belong

To distinguish between the realms to which humanitarian law does and does not belong is to distinguish between war and peace or, to be more precise, between the existence and absence of armed conflict. Why is it important that the law of armed conflict be restricted in application to that which is truly armed conflict? In peacetime, criminal laws and human rights laws prohibit extra-judicial killing and generally require that persons detained be entitled to contest their detention in a meaningful fashion that involves due process of law—what are otherwise known as judicial guarantees.
 In war, the law of armed conflict overrides some aspects of criminal law and human rights law. That is, it is permitted, within certain limits, to target enemy soldiers and even civilians who take part in hostilities. It is permitted to intern POWs—soldiers who fight for the enemy—without trial. And it is permitted to detain without trial civilians who take part in hostilities or who pose a security risk even without taking part in hostilities.
 But these exceptional legal prerogatives must remain just that—exceptional. What is the exception? War. 

When terrorism and counterterrorism occur beyond the scope of war, it is true that alleged terrorists may not be subjected to lethal force and detention, except to the extent permitted by domestic and international criminal and human rights law. This is perhaps why some critics of humanitarian law and of the ICRC claim that the traditional humanitarian law structure of international and non-international armed conflict must now give way to recognition of a new type of war, in which transnational armed groups attack civilians in an effort to undermine state structures.
 These critics contend that the right to target persons and to detain them without trial—the hallmarks of the traditional law of armed conflict—must now be made applicable to this new type of conflict, since traditional peacetime tools of criminal law and interstate police and judicial cooperation are not sufficient to the task.
 

This is, of course, a judgment call. I think those who would upset the finely-tuned balance between applicable legal regimes, a balance that reflects a delicate compromise between the interests of state security and individual liberty, must bear a heavy burden of proof. I question the concept of a zero-sum tradeoff between liberty and security. Rather, I am convinced that expanding the right to kill people and detain them without trial to situations beyond those envisaged by the law of armed conflict will, in fact, ultimately weaken both liberty and security. 

But there are those who declare that the global war against terrorism is just that: war. War, however, does not exist merely by virtue of being declared. It exists, and the laws of war apply, when facts on the ground establish the existence of armed conflict, regardless of any declaration or lack thereof.
 Thus, the allied military interventions in Afghanistan and Iraq are, or were, wars to which the international law of international armed conflict applies. And the conflicts in Colombia, Congo, and Sri Lanka are, or were, wars to which the international law of non-international armed conflict applies. While these true armed conflicts and the so-called “global war against terror” may—or may not—overlap, the law of armed conflict can only be applied to that which is truly armed conflict.
 That which is not truly armed conflict remains, and should remain, governed by domestic and international criminal and human rights laws. 

There are other good reasons for this division of legal labor besides the desire to limit extra-judicial killing and to prevent indefinite detention and the withholding of judicial guarantees. The law of armed conflict affords rights and imposes responsibilities on warring parties. Because of the exceptional legal consequences of armed conflict, it is essential that the beginnings, ends, and thus, the duration of armed conflict be identifiable. For these reasons, “terror” or “terrorism” cannot be a party to an armed conflict. This is why, despite a publicized “war on drugs,” the law provides for suspected drug dealers to be arrested and put on trial, rather than summarily executed or detained without charge.

III. Apply Humanitarian Law Correctly Where It Belongs

In this portion of my presentation, I want to highlight the debate on three criticisms of humanitarian law.

A. Criticism: Treating Terrorist Suspects as Lawful Combatants or Civilians under the Law of Armed Conflict is Infeasible

The Geneva Conventions stipulate that if you are detained by an enemy state at war with your state, then you will fall into one of two categories: POW or civilian internee.
 Pursuant to the belief that detainees in the “war on terror” should not be entitled to any legal protections that the law of armed conflict might provide them, a new, third status that essentially places detainees outside the framework of humanitarian law has been proposed. The designation of such persons as “enemy combatants” is used to displace both POW and civilian internee status. At the same time, individual protections under criminal and human rights law are denied on the basis that those laws do not apply in armed conflict.
 Thus, detainees are rendered into the infamous “legal black hole.” 

It is absolutely correct that persons who are not members of armed forces or assimilated militias, and whose hostile acts violate the most fundamental principle of humanitarian law—namely, that civilians may not be attacked—are not entitled to be designated POWs, a status reserved for lawful combatants.
 In that event, they default into the legal status of persons covered by the Fourth Geneva Convention.
 As such, and unlike lawful combatants, they can be prosecuted for the mere fact of having taken part in hostilities.
 Like lawful combatants, they can also be prosecuted for war crimes, such as the targeting of civilians.
 

Then what is to be gained by depriving terrorist suspects of coverage by the Geneva Conventions in armed conflict? In war, soldiers may be targeted whenever doing so creates a military advantage—in other words, almost always. Civilians, on the other hand, may not be targeted unless they are taking an active part in hostilities.
 Since terrorists are likely to be civilians, they can benefit from the fact that it is unlawful to target them whenever they are not actively engaged in hostile behavior. The attack by a missile reportedly launched from a CIA-operated drone on an SUV containing al Qaeda suspects in Yemen highlighted the debate on this point. It was argued that the civilian legal framework of arrest, criminal charges, and trials is simply impractical in dealing with terrorist groups of global organization and reach.
 

But where does that claim lead? It leads to O’Hare International Airport in Chicago, where US citizen Jose Padilla was arrested and ultimately designated an enemy combatant, now having been held essentially incommunicado, in indefinite detention without trial or even without charge, for two years in a military brig.
 And it leads not only to such detentions, but also to the potential for targeted killings, either in the deserts of Yemen or the streets of Chicago. When asked whether, consistent with the laws of war, terrorist suspects could be targeted, the US Department of Defense Deputy General Counsel for International Affairs, Charles Allen, said they could.
 I would agree, but with two critical caveats: one, only if it is truly in the context of armed conflict, and two, only if the suspects are actively engaged in hostilities. And I understand that this second caveat frustratingly permits terrorists to play a kind of “peek-a-boo” game with the authorities. But I also believe that limiting the circumstances in which targeted killing is lawful, even in war, is a valid tradeoff when the alternative is a permanent, global free-fire zone against an amorphous enemy. It is well to remember, too, that even if you cannot target individuals, you can still potentially detain them for the duration of the armed conflict, with, or possibly even without, putting them on trial.
 And if you do put them on trial, they can be sentenced to prison terms beyond the end of the conflict and even to death if the domestic legal system permits.

Some have asserted that the reason al Qaeda and Taliban fighters are ineligible for the protections of the Geneva Conventions is that they do not, themselves, obey the rules.
 Leaving aside the question of whether they do or don’t (although in the case of al Qaeda it is rather clear that they do not), it is well settled that the obligations imposed by the Geneva Conventions are not subject to reciprocity, so long as both parties to the conflict are also parties to the Conventions.
 It is true that expectations of reciprocal treatment for my soldiers detained by my enemy create a strong incentive for me to obey the rules. But remember that the purposes of humanitarian law are just that, humanitarian. In contract law, if I fail to deliver the widgets, you are excused from paying for them. But in war, my failure to obey the law does not, and cannot, provide you with license to do likewise. Were it otherwise, the rules would likely never be obeyed. The argument that adherence to rules that terrorists ignore somehow puts them at an unfair advantage is questionable. We have graphically seen what little is gained and how much is lost by sidestepping legal constraints. And so, while such persons may be killed in battle, detained without trial for the duration of the armed conflict, or tried and sentenced for their terrorist acts, they may not be held outside of any legal framework. The Geneva Conventions are constructed so as to provide for no gaps in its coverage of enemy soldiers and civilians. The notion that someone who fails to qualify for POW status is therefore beyond the coverage of the Geneva Conventions is incorrect. An enemy national is either a POW covered by the Third Geneva Convention, or a civilian covered by the Fourth.
 

B. Criticism: Applying the Conventions to the Letter Would Grant Privileged POW Status to People who Do not Deserve It 

This criticism is based on the inconsistent assumptions that firstly, POW status is reserved for lawful combatants who may not be prosecuted for merely, lawfully, taking part in hostilities (which is true), and that secondly, the Conventions require everyone in enemy hands to be deemed a POW (which is false). To qualify for POW status, you must fulfill the relevant conditions of the Third Geneva Convention.
 Soldiers who do not meet these conditions, as well as civilians detained either because they have unlawfully taken part in hostilities, or because they are deemed a security risk, do not qualify for POW status.
 

Several writers have accused the ICRC of claiming that all detainees are entitled to POW status,
 whereas, in fact, the ICRC claims only that detainees are entitled by the Conventions to an individualized determination of status in the event of doubt.
 Failure to qualify for POW status is not only provided for by the Conventions, but—I repeat—those failing to qualify are also liable to prosecution should they unlawfully take part in hostilities or commit war crimes.
 

C. Criticism: Strict Adherence to the Geneva Conventions Prevents the “Serious” Interrogation of Detainees Because of Protections Afforded to POWs 

This criticism is incorrect for two reasons. First, it misconstrues the distinction between POWs and civilian internees. The essential difference between the two is that since the law of armed conflict allows the taking of life, regular soldiers and assimilated militia are exempt in wartime from the operation of otherwise applicable criminal laws that prohibit and punish killings, so long as the victim is a legitimate military objective. Civilians, on the other hand, possess no such right and continue to be subject to criminal laws for their hostile acts in wartime, as in peacetime. This is an essential complement to the most fundamental principle of the law of armed conflict, the principle of distinction, which provides that only military objectives may be targeted and that the civilian population may not be targeted.
 To protect civilians who take no part in hostilities from becoming targets, it is essential that civilians who do unlawfully take part thus lose their immunity from targeting and are liable to criminal punishment. While both soldiers and civilians may be tried and punished for war crimes, soldiers entitled to POW status are otherwise deprived of their liberty not for reasons of culpability, but merely to prevent their return to battle.
 Both, however, are equally protected from torture and cruel, inhuman, and degrading treatment by the Geneva Conventions;
 by the customary laws of war applicable to both international and internal armed conflict;
 and by international human rights law.
 

There is a second reason why it is, in my view, incorrect to suggest that the Geneva Conventions need to be reworked or ignored on the ground that they prohibit “serious” interrogation. This argument confuses what interrogators are allowed to ask, and how they are allowed to ask it, with what detainees are required to provide. In fact, there are no limits to what an interrogator may ask or what a detainee may volunteer, whether he or she is a POW or civilian. There are, however, limits on how information may be obtained.
 The assertion that granting POW status would tie the hands of the investigator is merely a discreet way of suggesting that civilians may lawfully be subjected to interrogation techniques not available against POWs. This is incorrect. It is also a slippery slope that could lead to abuses.

IV. Conclusion

Let me conclude by returning to the title of this panel, which suggests that critics of humanitarian law and critics of humanitarian organizations like the ICRC have succeeded in one respect. They have succeeded in sowing seeds of doubts about the continued relevance of the Geneva Conventions. But in fact, it now seems that it is because the Conventions are all too relevant—for example, to the extent their application triggers criminal responsibility for grave breaches, that is, war crimes—that their application is being denied.
 It is also on this level that the debate must be joined.

At stake are not merely the rights of persons in any single nation’s custody and that nation’s reputation for fair dealing. What of the ability and credibility of great powers to exert moral authority on others? What of the practices, and excuses put forth by, violators of the law around the globe? Why shouldn’t any accused before the Yugoslavian or other tribunals now claim exemption from the limits imposed by international law, including the Geneva Conventions? How does one now respond to the accusation that a double standard is no standard at all?

These are the questions that must be addressed before we rush to the conclusion that there is a need to develop a new legal framework to combat terrorism, or that the present framework is inadequate and so may be ignored. The proper frameworks already exist. One of them is the law of armed conflict, or international humanitarian law, and it will do the job it was designed to do, namely to strike a proper balance between the interests of state security and individual liberty, but only if we resist applying it where it does not belong and properly apply it where it does belong.
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