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Military tribunals
Commission smooths way for new criminal justice system
By Spencer J. Crona and Neal A. Richardson 
Sunday, May 18, 2003 - For decades, military commissions have been seen as a dusty artifact of humanity's response to the profligate savagery of the monstrous war criminals of the mid 20th century. Today, however, the concept has re-emerged as the newest criminal justice system in the world. 

Early this month - 18 months after President Bush's post-Sept. 11 "military order" authorizing the use of military commissions for trial of terrorist war crimes - the Department of Defense at last has completed a compendium of substantive and procedural law for military commissions, and has pronounced them "ready to go" whenever commission case No. 01 is docketed.

Based on the Pentagon's latest "Military Commission Instructions," military tribunals will look much more like conventional courts martial and even like international war-crimes tribunals than the "kangaroo courts" and inquisitional "star chambers" that some uninformed commentators have predicted. Among other things, the instructions provide the qualifications for military and private defense counsel, the rules for plea-bargaining and the final list of specific kinds of offenses to be tried.

At the time of the issuance of these instructions, The Post obtained an exclusive and wide-ranging interview with Marine Corps Lt. Col. William K. Lietzau, a veteran military lawyer and jurist currently serving as special assistant to the general counsel of the Department of Defense. Lietzau is a "key player" in the development of modern U.S. military commissions, according to Pentagon sources.

Under both the previous and newly issued instructions, the commissions will comprise three to seven professional military-officer judges, at least one of whom - the chief of the panel - must be a military lawyer. Commission members may be challenged and removed for "good cause shown," and defense counsel may have a limited opportunity to question members of the panel for the purpose of establishing cause for removal.

Neither Lietzau nor any other Defense Department official will comment on where and when commission trials will take place. The consensus, however, is that they will be convened outside the continental United States, and as soon as President Bush designates suspects "subject to" his Nov. 13, 2001, military order providing for the commissions. Such suspects then would be vulnerable to being charged by the Defense Department with offenses described in detail in the "Crimes and Elements" instruction and tried by military commission.

Among the provisions of the instructions is creation of the Office of Chief Defense Counsel - the equivalent of a public defender's office within the Department of Defense to represent accused terrorists. The defenders will be Judge Advocate Generals officers in the U.S. military, but the accused can supplement their services with civilian counsel hired at their own expense.

These civilian lawyers must be U.S. citizens already admitted to the practice of law in some American jurisdiction, and they must undergo background checks to obtain a clearance to view "secret" materials. They must be willing to work in partnership with the military defense lawyer assigned to the case, and may still be excluded from closed sessions of trial if evidence is to be presented that is sensitive to national security. The civilian lawyer also must agree to a gag order that extends even after the trial. The rules appear to discourage lawyers who try to use the media as part of their trial strategy.

Lietzau commented that the instructions keep the focus on a full and fair trial. They do not preclude defense counsel communication with the press, per se, but rather "set a default rule that is necessary and appropriate in light of the ongoing global war on terrorism."

Being a U.S.-designed criminal-justice system, the instructions incorporate the quintessential feature of plea-bargaining. The unique aspect of plea-bargaining in this system is that once there has been a determination that the plea was voluntary and informed, the military judges would be bound to accept a plea agreement approved by the Secretary of Defense, and sentence the defendant accordingly. That is unlike the civilian system, where the judge generally has the discretion to reject a plea bargain and insist that the defendant either plead guilty or go to trial, risking whatever sentence the court deems appropriate.

The effect of the plea-bargaining rule is to put in the prosecution arsenal a powerful weapon for extracting information or cooperation from a suspect: a guaranteed lighter sentence. Lietzau denied knowledge of early reports that the sole objective of the military commission system would be to extract intelligence information from suspects. Nevertheless, as a practical matter, the question remains.

By its nature, the system places a premium on prosecutors who appreciate the balance between the need for information and the need for justice. While military prosecutors could be expected to use the power to plea-bargain judiciously, the structure still leaves open the possibility that a Sept. 11 conspirator could be absolved from his role in the attacks if, for instance, he provides information on the whereabouts of Osama bin Laden. If the prosecutor, with approval of Pentagon higher-ups, agrees to a suspended sentence in exchange for the information, the military court has no independent reviewing authority; it must go along with the plea agreement.

Although it makes sense to empower prosecutors with plea-bargaining authority, perhaps there should be some court-exercised residual constraint on their discretion in the interest of the victims of terror. One thing the military commission instructions do not include is a bill of rights for victims.

On the other side of the issue is the status of detainees at the U.S. military prison in Guantanamo Bay, Cuba. Asked about allegations that they are being detained "indefinitely" in a "legal black hole," Lietzau pointed out the difference between detention associated with being an enemy combatant under the law of war and detention associated with war-criminal allegations. He noted that thousands of prisoners of war were held in the U.S. during World War II without access to counsel or knowledge as to the duration of their detention.

"The word 'indefinite' fits only because we don't know when the war will end," Lietzau said. "They're the enemy; we can hold them at least until the end of hostilities. They also may be subject to a military commission prosecution for war crimes ... . For those who view Gitmo as a 'legal black hole,' perhaps the commissions can provide some finality as to status."

For those who have contended that alleged terrorists accused of war crimes should be tried before an international tribunal, Lietzau noted that the evidentiary rules adopted by the commission instructions "are substantially the same as those in \[the tribunal in the Hague adjudicating war crimes in the former\] Yugoslavia and in Rwanda." Essentially, the rules make evidence admissible based on the evidence's value as proof and on whether the particular commission panel for the case finds the evidence to be of a trustworthy nature.

Another feature of the sentencing scheme is that the commutation of sentence may be specifically conditioned on the cooperation of the convicted defendant. But if the defendant has been previously detained at Guantanamo, that defendant will not receive credit against sentence for time served there. Lietzau cautioned that it was important to distinguish detention under the law of armed conflict from post-trial incarceration imposed as a sentence subsequent to conviction for criminal activity.

The instructions provide for appeals in the middle of the trial, but those appeals must be taken to the Secretary of Defense, not the Appellate Review Panel for which previously issued rules provide. After the trial, there still will be time-limited access to the Appellate Review Panel. The appellate rules are viewed as providing for swifter justice; Lietzau said he doubted the military commission process would bog down in years of appeals like capital litigation in the civilian system.

One of the main attacks on the military commission is that it is a creation of the executive branch of government. Critics argue that such a system has been used in the past in circumstances of a declared war. While the congressional authorization to use military force in the war on terror may be interpreted as the equivalent of a declaration of war, Congress did not specifically refer to military tribunals and narrowly targeted its resolution at al-Qaeda and those nations harboring the Sept. 11 terrorists. The president's order establishing military commissions is broader, and designed to bring any person engaged in international terrorism into the system.

Asked about the potential gap in authority, Lietzau said the breadth of the White House's order rests on the theory that the president has inherent authority to take defensive military measures without congressional approval.

That theory may be legally defensible, but it would seem a more cautious approach for the administration to seek approval for commissions under the war powers of Congress. The president sought congressional authorization to wage war in Iraq, all the while contending that he did not need it. But there is a difference between waging war and waging justice through military trials.

Whether or not President Bush had the proper congressional blessing to invade Iraq, the Supreme Court could not have reversed the war and restored the Saddam Hussein regime. But it is possible that the Supreme Court might grant a habeas corpus petition to free a defendant from the sentence of an improperly constituted military commission.

Now legislators can see the system they are voting for, with the aspects that commission supporters say give it essential fairness: presumption of innocence; right to counsel; proof beyond a reasonable doubt; irreversibility of an acquittal; and an appellate-review process. Since the Republicans have control of both houses of Congress, it may be wise to have the insurance policy of a resolution of approval.

Along with the procedural instructions, the Pentagon issued what amounts to a criminal code of offenses triable by a military commission. The "classic" terrorist crimes are present: murdering civilians; deliberately destroying civilian property; terrorism; hostage-taking; and hijacking. Some of the crimes, however, appear more applicable to the conduct of the enemy in the recent conflict in Iraq, and of the Sad- dam Hussein regime in previous conflicts: use of human shields; misuse of flags of truce; "perfidy" (the misrepresentation of a combatant as a civilian for the purpose of sneak attack); and use of poison gas and torture.

Discussing that list of offenses, Defense Department officials acknowledged that the elements of the crimes are intended to articulate what is already customary international law, and thus could be used interchangeably to prosecute Iraqi war crimes. But they noted that the president has not issued any order with respect to the use of military tribunals for Iraqi war crimes.

One war crime omitted from the list was the waging of a war of aggression, which was one of the principal charges against the Nazi and Japanese militarist hierarchy after World War II. Lietzau said that omission was intentional, because there had been difficulty in reaching an international consensus on the definition of the crime of aggression. Therefore, the drafters of the elements for the military commissions recognized that terrorists do not have the status of "state actors," or agents of bonafide nations or governments, such as those charged with waging aggressive war in the past.

Critics have charged that commissions intrinsically must be unfair because there is no role for an appeal process through the civilian federal courts. This view misconstrues the legal and factual context. The nation is at war with terrorists who already have carried out their mission to slaughter civilians and wound our economy. Now, a military commission process endowed with fundamental procedural fairness has been constituted. Under those circumstances, the prospects for success of appeal through the civilian courts must be seriously doubted.

"The laws thus will not be silent in time of war, but they will speak with a somewhat different voice," Chief Justice William Rehnquist commented in his 2001 study of the Supreme Court's role in wartime, "All the Laws But One."

"It is neither desirable, nor is it remotely likely that civil liberty will occupy as favored a position in wartime as it does in peacetime," Rehnquist wrote.

While the Supreme Court can be expected to uphold the World War II Yamashita decision's principle that the court may review whether military commissions have been properly constituted - as the prerequisite for lawful exercise of power to try the accused - Rehnquist's words resonate with a somber tone for those who seek federal-court intervention against military-commission rulings.

Lietzau placed the crucial focus of justice on the trial rather than the appellate stage in the process. "Structural guarantees are important," Lietzau said. "But the real center of gravity in the search for truth and justice is the trier of fact. No one ... really relies on appellate authority to give them justice. They throw everything they've got into that trial. Ultimately, the fairness of any judicial system relies on the judgment of human beings.

"I cannot imagine a more fair panel than the panel of commissioned officers that is likely to hear a commission case," Lietzau continued.

A former military judge, he described presiding over a court martial (used by the military for trial of offenses by its own members) where all the members of the panel believed that the defendant had committed the alleged crime, but rendered a not guilty verdict because they concluded the prosecution had not proved a certain element of the charge beyond a reasonable doubt. Under the instructions for military commissions, defendants will be presumed innocent and their conviction subject to the same standard of proof applicable to trials in federal courts and military courts martial: beyond reasonable doubt.

"They (military-commission panel members) take very seriously the presumption of innocence," Lietzau said. "Commissions will execute their function in such a way as to provide for a trial that is at least as full and fair as that found in any civilian judicial system."
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