IN THE

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF ILLINOIS



ALI SALEH KAHLAH AL-MARRI,
Petitioner and Real Party in Interest,
- versus -





Civ. No. 03-1220 (MMM)

GEORGE W. BUSH, President of the United States of America; DONALD H. RUMSFELD, United States Secretary of Defense; and Commander (0-5) MELANIE A. MARR, U.S. Navy, Commanding Officer, Naval Consolidated Brig, Charleston, South Carolina,

Respondents.

MEMORANDUM OF LAW

of

AMICUS CURIAE, NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS
In Support of Petitioner

DONALD G. REHKOPF, JR., Esq.
Law Offices of BRENNA & BRENNA
31 East Main Street, Suite 2000

Rochester, New York 14614

(585) 454-2000 X 12

drehkopfjr@brennalaw.com

On Behalf of Amicus Curiae,
National Association of Criminal Defense Lawyers

INTEREST OF AMICUS CURIAE
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The National Association of Criminal Defense Lawyers [“NACDL”] is a non-profit corporation with a subscribed membership of more than 10,000 national members, including military defense counsel, public defenders, private practitioners and law professors, and an additional 28,000 plus,  state, local and international affiliate members.  The American Bar Association recognizes the NACDL as one of its affiliate organizations and awards it full representation in its House of Delegates.

The NACDL was founded in 1958 to promote study and research in the field of criminal law; to disseminate and advance knowledge of the law in the area of criminal practice; and to encourage the integrity, independence and expertise of defense lawyers in criminal cases, both civilian and military. Among the NACDL's objectives are ensuring justice and due process for persons accused of crime, promoting the proper and fair administration of criminal justice and preserving, protecting and defending the adversary system and the U.S. Constitution.

The interest of Amicus Curiae in this case arises due to the fundamental nature of the core constitutional issues presented.  The basic right to legal counsel and the right to communicate freely with that attorney have been absolutely debilitated in this case.  Furthermore, the constitutional basis for depriving a lawful resident alien of his liberty without any due process of law, is a matter of grave constitutional concern - especially when such confinement is done by the military in a manner that holds the individual incommunicado, and where the terms and conditions of the military imprisonment, effectively thwart counsel’s reasonable efforts to seek habeas corpus relief.   As such NACDL respectfully requests Amicus Curiae status herein.

POINTS and AUTHORITIEStc \l1 "POINTS and AUTHORITIES
I.
THIS COURT HAS JURISDICTION.tc \l1 "I.
THIS COURT HAS JURISDICTION.
A.
Subject Matter Jurisdiction.tc \l2 "A.
Subject Matter Jurisdiction.
It is beyond cavil that a District Court of the United States has subject matter jurisdiction over a habeas corpus proceeding.  TA \s "Art. III, §§ 1 " \c 1 \l "Art. III, § 1, U.S. Const."

TA \s "Art. III, §§ 1 and 2, U.S. Const." \c 1 \l "Art. III, § 2, U.S. Const."

TA \s "Art. III, §§ 1 and 2, U.S. Const" \c 1 \l "Article III, §§ 1 and 2, U.S. Constitution"

TA \s "10 U.S.C. § 111(a)." \c 0Art. III, §§ 1 and 2, U.S. Const.  Indeed, TA \s "28 U.S.C.§ 1331" \c 2 \l "28 U.S.C.§ 1331"

TA \s "Art. III, §§ 1 and 2, U.S. Const" \c 128 U.S.C.§ 1331, expressly confers “original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.”  TA \s "Section 2241," \c 2 \l "28 U.S.C. § 2241"

TA \s "Section 2241, of Title 28, U.S.C." \c 2 \l "28 U.S.C. § 2241"

TA \s "28 U.S.C.§ 1331" \c 2Section 2241, of Title 28, U.S.C., specifically confers such jurisdiction for Writs of Habeas Corpus. See, TA \s "Zadvydas v. Davis, 533 U.S. 678 (2001)." \c 3 \l "Zadvydas v. Davis, 533 U.S. 678 (2001)."

TA \s "Zadvydas v. Davis, 533 U.S. 678 (2001)." \c 3

TA \s "Section 2241, of Title 28, U.S.C." \c 2Zadvydas v. Davis, 533 U.S. 678 (2001).

Jurisdiction herein also attaches pursuant to TA \s "28 U.S.C. § 1343(a)(4)" \c 2 \l "28 U.S.C. § 1343(a)(4)"

TA \s "Zadvydas v. Davis, 533 U.S. 678 (2001)." \c 328 U.S.C. § 1343(a)(4), which provides original jurisdiction, “To . . . secure equitable or other relief under any Act of Congress providing for the protection of civil rights . . . .”
 and, jurisdiction would also lie under TA \s "28 U.S.C. § 1356" \c 2 \l "28 U.S.C. § 1356"

TA \s "28 U.S.C. § 1343(a)(4)" \c 228 U.S.C. § 1356, as the “person” of the Petitioner certainly has been “seized” within the United States.  Cf., Bivens, supra.
B.
In Personam Jurisdiction.tc \l2 "B.
In Personam Jurisdiction.
Amicus Curiae will first address this issue in the context of traditional concerns stemming from the language of TA \s "Rule 81(a)(2), F.R.Civ.P." \c 2 \l "Rule 81(a)(2), F.R.Civ.P."

TA \s "Rule 81(a)(2), F.R.Civ.P." \c 2Rule 81(a)(2), F.R.Civ.P., viz., “The writ of habeas corpus . . . shall be directed to the person having custody[
] of the person detained.”
  This is also the language of TA \s "28 U.S.C. § 2242" \c 0

TA \s "Rule 81(a)(2), F.R.Civ.P." \c 228 U.S.C. § 2242.

There was no issue as to this Court’s jurisdiction pertaining to the validity of Petitioner’s detention under the criminal indictment pending trial before this Court.  The government under the auspices of the Department of Justice was detaining Petitioner, and this Court had subject matter jurisdiction, in personam jurisdiction and venue to adjudicate that controversy.  While that case was pending, however, the President of the United States, acting in his capacity as Commander in Chief of the Armed Forces, issued a written Order directing that Petitioner’s custody be transferred to the United States military.

Respondents are the President ex officio as Commander in Chief, and agents of the United States.  Thus, TA \s "28 U.S.C. § 1346" \c 2 \l "28 U.S.C. § 1346"

TA \s "28 U.S.C. § 1346" \c 228 U.S.C. § 1346, also confers jurisdiction over all Respondents herein.  Furthermore, under this Court’s Supplemental Jurisdiction, TA \s "28 U.S.C. § 1367(a)" \c 2 \l "28 U.S.C. § 1367(a)"

TA \s "28 U.S.C. § 1367(a)" \c 228 U.S.C. § 1367(a), the present claims - the continued illegal detention of the Petitioner - are totally related to the original claims under litigation herein. It is still the United States government who is detaining Petitioner, just a different federal agency. Indeed, “service of process” may be had pursuant to TA \s "Rule 4(e), F.R.Civ.P." \c 2 \l "Rule 4(e), F.R.Civ.P."

TA \s "Rule 4(e), F.R.Civ.P." \c 2Rule 4(e), F.R.Civ.P., in any judicial district and in any event, TA \s "Rule 4(i), F.R.Civ.P." \c 2 \l "Rule 4(i), F.R.Civ.P."

TA \s "Rule 4(i), F.R.Civ.P." \c 2Rule 4(i), F.R.Civ.P., governs service upon the respondents herein.

In personam jurisdictional issues flow from TA \s "Fifth Amendment" \c 1 \l "Fifth Amendment, U.S. Const."

TA \s "Fifth Amendment" \c 1Fifth Amendment, Due Process concerns.  See, generally, TA \s "Ruhrgas " \c 3 \l "Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574 (1999)"

TA \s "Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, at 584" \c 3 \l "Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, at 584 (1999)"

TA \s "Fifth Amendment" \c 1Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, at 584 (1999).  No such concerns burden the Respondents here, especially in light of TA \s "28 U.S.C. § 1346" \c 228 U.S.C. §§ 1346 and TA \s "2241" \c 2 \l "28 U.S.C. § 2241"

TA \s "Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, at 584" \c 32241.  Nor is this a case of forum non conveniens.  Petitioner was before this Court in a pending matter and the Respondents - not the Petitioner - caused his physical removal out of this judicial District.  That act of removal, should not now give rise to a complaint that this Court should not continue to exercise its jurisdiction.

Finally, pursuant to the All Writs Act, TA \s "28 U.S.C. § 1651" \c 2 \l "28 U.S.C. § 1651, All Writs Act"

TA \s "28 U.S.C. § 1651" \c 228 U.S.C. § 1651, even if there were any question as to in personam jurisdiction herein, that statute provides that this Court “may issue all writs necessary or appropriate in aid of [its] jurisdiction. . . .” [emphasis added].  See, TA \s "Padilla v. Bush, 233 F.Supp2d 564, at 601 (SD NY 200" \c 3 \l "Padilla v. Bush, 233 F.Supp2d 564 (SD NY 2002)"

TA \s "28 U.S.C. § 1651" \c 2Padilla v. Bush, 233 F.Supp2d 564, at 601 (SD NY 2002)[discussing All Writs Act].

C.
Whitmore Issues.tc \l2 "C.
Whitmore Issues.

1.
Judicial Estoppel.tc \l3 "1.
Judicial Estoppel.
Amicus begins with an observation based upon the Respondents’ Motion to Dismiss.  The Government first admits that Respondent Bush directed that the Petitioner be transferred to the military’s “control.”
   However, the Government then proceeds to expend considerable effort and paper arguing about the failure of the Petition for Writ of Habeas Corpus to be personally signed by Petitioner, and attacking counsel’s “next friend” status.  Thus, the Government hardly has “clean hands,”
 in this matter and should in any event be judicially estopped from contesting counsel’s “next friend” status.  See, TA \s "New Hampshire v. Maine, 532 U.S. 742, at 749-52 (200" \c 3 \l "New Hampshire v. Maine, 532 U.S. 742 (2001)"

TA \s "New Hampshire v. Maine, 532 U.S. 742, at 749-52 (200" \c 3New Hampshire v. Maine, 532 U.S. 742, at 749-52 (2001).
  Mr. Lustberg et al., were and remain Mr. Al-Marri’s attorneys and it is simply the Government’s actions, both in removing him to a military jail and then confining him incommunicado, that affirmatively precluded them from having their client personally sign and verify the Writ petition herein.

Furthermore, under the circumstances, i.e., the Government’s removal and incommunicado incarceration, Amicus Curiae respectfully suggest that the Court resolve this the way that the Federal Rules of Civil Procedure contemplate: apply TA \s "Rule 17(a), F.R.Civ.P." \c 5 \l "Rule 17(a), F.R.Civ.P."

TA \s "Rule 17(a), F.R.Civ.P." \c 5Rule 17(a), F.R.Civ.P.,
 and either allow counsel to obtain their client’s signature to “cure” the issue, or equitably bar the Government from asserting this schizophrenic and unseemly position.  Congress plainly considered the applicability of the Federal Rules of Civil Procedure as TA \s "28 U.S.C. § 2242" \c 2 \l "28 U.S.C. § 2242"

TA \s "28 U.S.C. § 2242" \c 228 U.S.C. § 2242 clearly makes reference to them in the context of amending or supplementing the application, to wit: “It may be amended or supplemented as provided in the rules of procedure applicable to civil actions.”

2.
Petitioner’s Counsel Have Proper “Next Friend” Status.tc \l3 "2.
Petitioner’s Counsel Have Proper “Next Friend” Status.
The Government’s reliance on TA \s "Whitmore v. Arkansas, 495 U.S. 149 (1990)." \c 3

TA \s "Whitmore v. Arkansas, 495 U.S. 149 (1990)." \c 3Whitmore is curious at best, if not quite misplaced.  The decision in Whitmore at page 162, cites with approval TA \s "United States ex rel. Toth v. Quarles, 350 U.S. 11 (" \c 0

TA \s "United States ex rel. Toth v. Quarles, 350 U.S. 11 (" \c 0United States ex rel. Toth v. Quarles, 350 U.S. 11, at 13, n. 3 (1955).  If one goes to the opinion in Toth, first, the lead respondent, Quarles, was the Secretary of the Air Force.  Furthermore, if one reads the footnote cited in TA \s "Whitmore v. Arkansas, 495 U.S. 149 (1990)." \c 3Whitmore, it notes inter alia: “This habeas corpus proceeding was brought in the District Court for the District of Columbia by Toth's sister while he was held in Korea.   . . .”  Thus, two Supreme Court decisions - Whitmore and Toth - explicitly contradict the Government’s fundamental assertions herein that (a) the only proper respondent is Commander Marr; and (b) and that a United States District Court can only have “jurisdiction” where a “proper respondent with ‘custody’ over Al-Marri is present within this Court’s territorial jurisdiction.”  Respondents’ joint
 Motion to Dismiss, page 10.  The Government of course does not address the conundrum presented by Toth, which Amicus submits is a significant oversight.  How one can overlook the fact that Toth’s sister filed a writ seeking habeas corpus in the District of Columbia, while Toth himself was confined - not even within the territory of the United States, but in Korea - as well as the fact that the lead respondent in TA \s "United States ex rel. Toth v. Quarles, 350 U.S. 11 (" \c 0Toth was the Service Secretary, in the face of the Government’s position herein is mystifying.  While Respondents’ counsel may not like it, they cannot claim that TA \s "United States ex rel. Toth v. Quarles, 350 U.S. 11 (" \c 0Toth is a jurisprudential aberration as this precise footnote was cited by the TA \s "Whitmore v. Arkansas, 495 U.S. 149 (1990)." \c 3

TA \s "Whitmore v. Arkansas, 495 U.S. 149 (1990)." \c 3Whitmore Court as noted above - the very case the Government relies upon herein!

That Respondents’ legal position on jurisdiction lacks any legal support, is further supported by Whitmore’s reliance on and citation to TA \s "Morgan v. Potter, 157 U.S. 195, at 198 (1895)" \c 3 \l "Morgan v. Potter, 157 U.S. 195 (1895)"

TA \s "Morgan v. Potter, 157 U.S. 195, at 198 (1895)" \c 3Morgan v. Potter, 157 U.S. 195, at 198 (1895), at page 163 of the Whitmore opinion.  In the context of “next friend” principles, Morgan teaches the reader that a “next friend . . . resembles an attorney . . . .”  Mr. Lustberg not only “resembles an attorney,” he is and was Petitioner’s attorney.  The Respondents’ objections to counsels’ “next friend” status are not well taken and are clearly not supported by the Supreme Court’s precedent.

3.
Whitmore Is Not Controlling In Any Event.tc \l3 "3.
Whitmore Is Not Controlling In Any Event.
If one studies the opinion in TA \s "Whitmore v. Arkansas, 495 U.S. 149 (1990)." \c 3Whitmore, it is easily seen why it has no applicability nor control over the case sub judice.  Whitmore, a death row inmate himself, sought “next friend” status for the purported “real party in interest,” Simmons, another death row inmate.  The underlying problem in TA \s "Whitmore v. Arkansas, 495 U.S. 149 (1990)." \c 3Whitmore - which the Government also appears to have ignored - was that Simmons was not a real party in interest for two reasons.  First, Simmons had clearly voluntarily and judicially waived all appeals of his death penalty, thus mooting any issue as to its appeal, assuming that there was no “next friend” issue.  Second, as the facts in Whitmore clearly show, Whitmore was the “real party in interest” as he feared the impact of Simmon’s death penalty on his own death sentence.  There was no showing that Simmons lacked access to the Court system or was mentally incompetent.  Indeed, it was to the contrary.  Further distinguishing Whitmore from the case at bar is the Court’s observation that:

Whitmore . . . does not seek a writ of habeas corpus on behalf of Simmons.  He desires to intervene in a state-court proceeding to appeal Simmons’ conviction and death sentence.  Under these circumstances, there is no federal statute authorizing the participation of “next friends.”  495 U.S. at 164.

Here of course, the precise language of TA \s "28 U.S.C. § 2242" \c 2

TA \s "28 U.S.C. § 2242" \c 228 U.S.C. § 2242, expressly allows one to act on “behalf” of another.  The Government’s arguments and reliance on Whitmore are simply misplaced and out of context.

D.
The Respondents Are Proper Parties Herein.tc \l2 "D.
The Respondents Are Proper Parties Herein.
While Amicus fosters and encourages civility in all aspects of litigation, to include a general abhorrence for ad hominem attacks, there is a highly troubling aspect to Respondents’ jurisdictional claims.  Respondents’ counsel have in their Motion to Dismiss, contested inter alia the proper status of Respondents’ Bush and Rumsfeld, claiming that they are “not proper respondents in this case.”  There is a substantial body of case law, including cases that the Solicitor General’s Office participated in, that strongly suggest otherwise in the arena of military habeas corpus cases. TA \s "United States ex rel. Toth v. Quarles, 350 U.S. 11 (" \c 0

TA \s "United States ex rel. Toth v. Quarles, 350 U.S. 11 (" \c 0Toth, supra, for example, had the Secretary of the Air Force, Quarles, as lead Respondent, and if the Respondents’ position is correct in the matter sub judice, then the Supreme Court should have dismissed Toth’s “next friend” petition since Toth was confined in a military brig in Korea.

A long line of Supreme Court cases are consistent with TA \s "United States ex rel. Toth v. Quarles, 350 U.S. 11 (" \c 0Toth.  Amicus respectfully suggests that where Respondents err on their jurisdictional analysis is their failure to conceptually differentiate the cases that they rely upon
 — post-conviction attacks by convicted prisoners who are incarcerated pursuant to a “judgment” of a court, committing them to a prison sentence — from the reality of the case at bar.  Here, Petitioner is incarcerated incommunicado, not by a valid court order or judgment, e.g., a conviction, but by a purported military order of the Commander in Chief absent any Due Process. Thus, Respondents’ legal authority is not only irrelevant, but regrettably misleads the Court. The situation is drastically different in “military” cases — the area of jurisprudence that Amicus Curiae respectfully submits is both controlling, but also supports the proper exercise of this Court’s continuing jurisdiction.  Respondents’ position — if correct — ultimately could result in no Court having habeas corpus jurisdiction, simply by the fiat of the Commander in Chief by confining “detainees” in United States military prisons overseas.  That of course is not the law.
  TA \s "United States ex rel. Toth v. Quarles, 350 U.S. 11 (" \c 0Toth, supra.
TA \s "Burns v. Wilson, 346 U.S. 127 (1953) " \c 3 \l "Burns v. Wilson, 346 U.S. 127 (1953) "

TA \s "Burns v. Wilson, 346 U.S. 127 (1953) " \c 3Burns v. Wilson, 346 U.S. 127 (1953) [a plurality, post-conviction habeas action], begins by noting the substitution of Secretary of Defense Wilson for his predecessor.  Why substitute the lead Respondent if he is not a proper party to begin with?  Burns further confirms the plenary power of Congress; “Congress has taken great care . . . to define the rights of those subject to military law. . . .” 346 U.S. at 140.  If Petitioner is subject to military confinement, it must be subject to some valid Congressional enactment.  While a fractured Court denied habeas relief in TA \s "Burns v. Wilson, 346 U.S. 127 (1953) " \c 3Burns, it did so based upon the fact that the habeas issues had been fully adjudicated within the military legal system, hardly the case herein, as Petitioner has been afforded no judicial review, military or otherwise

In TA \s "Parisi " \c 3 \l "Parisi v. Davidson, 396 U.S. 1233 (1969), further rev., 405 U.S. 34 (1972"

TA \s "Parisi v. Davidson, 396 U.S. 1233 (1969), further r" \c 3 \l "Parisi v. Davidson, 396 U.S. 1233 (1969), further rev., 405 U.S. 34 (1972)"

TA \s "Burns v. Wilson, 346 U.S. 127 (1953) " \c 3Parisi v. Davidson, 396 U.S. 1233 (1969), further rev., 405 U.S. 34 (1972), not only was the Secretary of the Army a Respondent, but in denying a stay application in a non-criminal, military habeas proceeding presented to Justice Douglas, he noted:

[A]s the Solicitor General points out, the Secretary of the Army is a party to his action; hence the case will not become moot by the deployment [of Petitioner to Vietnam].

TA \s "Parisi " \c 3Parisi had been ordered to Vietnam during the pendency of his habeas corpus action and was obviously concerned about jurisdictional issues, if he was forced to leave the Country.  Because of the Solicitor General’s concessions, as well as assurances to the lower court that the Respondents’ would “produce” Parisi in response to a Court Order, the stay was denied.  The military hierarchy requires obedience to orders, that should be a given.
  The military order herein by the Commander in Chief,
 simply must be obeyed by all of his subordinates absent a judicial challenge that such order is illegal or constitutionally defective.  That is the very purpose of this habeas corpus action. Here, per the Solicitor General’s argument in Parisi, supra, Respondents Bush and Rumsfeld — as parties herein — can clearly effectuate a habeas corpus Order of this Court.

A plethora of other Supreme Court cases demonstrates that it has long been an accepted jurisdictional practice to denominate the Secretary of Defense or applicable Service Secretary as a named Respondent, with as in Burns, the apparent concession of the Solicitor General’s Office.  See, e.g., TA \s "Strait v. Laird, Sec’y of Defense, 406 U.S. 341(1972" \c 3 \l "Strait v. Laird, Sec’y of Defense, 406 U.S. 341(1972)"

TA \s "Strait v. Laird, Sec’y of Defense, 406 U.S. 341(1972" \c 3Strait v. Laird, Sec’y of Defense, 406 U.S. 341(1972) [minimal contacts for military habeas jurisdiction]; TA \s "Secretary of the Navy v. Avrech, 418 U.S. 676 (1974)" \c 3 \l "Secretary of the Navy v. Avrech, 418 U.S. 676 (1974)"

TA \s "Secretary of the Navy v. Avrech, 418 U.S. 676 (1974)" \c 3Secretary of the Navy v. Avrech, 418 U.S. 676 (1974) [jurisdictional issue not decided]; TA \s "Schlesinger, Sec’y of Defense v. Councilman, 420 U.S" \c 3 \l "Schlesinger, Sec’y of Defense v. Councilman, 420 U.S. 738 (1975)"

TA \s "Schlesinger, Sec’y of Defense v. Councilman, 420 U.S" \c 3Schlesinger, Sec’y of Defense v. Councilman, 420 U.S. 738 (1975) [injunctive relief barring court-martial denied]; TA \s "Middendorf, Sec’y of the Navy v. Henry, 425 U.S. 25 " \c 3 \l "Middendorf, Sec’y of the Navy v. Henry, 425 U.S. 25 (1976)"

TA \s "Middendorf, Sec’y of the Navy v. Henry, 425 U.S. 25 " \c 3Middendorf, Sec’y of the Navy v. Henry, 425 U.S. 25 (1976) [no jurisdictional impediment noted to “class action” habeas corpus action].

Respondents’ reliance on TA \s "Monk v. Martin, Sec’y of the Navy, 793 F.2d 364 (D.C" \c 3

TA \s "Monk v. Martin, Sec’y of the Navy, 793 F.2d 364 (D.C" \c 3Monk v. Sec’y of the Navy, 793 F.2d 364 (D. DC 1986), is misplaced.  It also is baffling in view of their argument that only Commander Marr is a proper respondent, when the Secretary of the Navy is styled as the lead respondent in Monk!  Monk brought a civil suit seeking inter alia monetary damages and declaratory relief after he had been court-martialed and convicted.  Thus, there was a presumptively valid court “judgment” confining him
 and he had exhausted his direct appeals.  Monk’s holding that a military prisoner can only bring a federal habeas action in the District where confined
, relies on the faulty logic that federal “civilian” prisoners are similarly situated to “military” prisoners.  They are not.   Civilian prisoners
 are in jail pursuant to a Court Order - either pretrial or after conviction.
  Military prisoners in pre-trial situations (or detainees), such as Petitioner are imprisoned not by a Court Order with attendant due process, but by the “order” of a proper commander.  As TA \s "United States ex rel. Toth v. Quarles, 350 U.S. 11 (" \c 0

TA \s "United States ex rel. Toth v. Quarles, 350 U.S. 11 (" \c 0Toth holds, the legality of that order and subsequent detention is indeed subject to challenge via habeas corpus.
 See generally, TA \s "Parisi " \c 3

TA \s "Parisi v. Davidson, 396 U.S. 1233 (1969), further r" \c 3Parisi v. Davidson, supra, and TA \s "Arlen v. Laird" \c 3

TA \s "Arlen v. Laird, Sec’y of Defense,  451 F.2d 684 (2n" \c 3Arlen v. Laird, supra.
Amicus would draw the Court’s attention to TA \s "Hayes v. Sec’y of Army" \c 3 \l "Ex Parte Hayes v. Sec’y of Army, 414 U.S. 1327 (1973)"

TA \s "Ex Parte Hayes v. Sec’y of Army, 414 U.S. 1327 (1973" \c 3 \l "Ex Parte Hayes v. Sec’y of Army, 414 U.S. 1327 (1973)"

TA \s "Arlen v. Laird, Sec’y of Defense,  451 F.2d 684 (2n" \c 3Ex Parte Hayes v. Sec’y of Army, 414 U.S. 1327 (1973), a decision in Chambers by Justice Douglas.  Hayes, on active duty with the U.S. Army and stationed in Germany, filed an original habeas corpus application with the Supreme Court.  At the suggestion of the Solicitor General, Justice Douglas transferred the case to the District Court for the District of Columbia pursuant to TA \s "28 U.S.C. § 2241(b)" \c 2 \l "28 U.S.C. § 2241(b)"

TA \s "28 U.S.C. § 2241(b)" \c 228 U.S.C. § 2241(b).  Respondents’ herein have “suggested” that were this Court so inclined to transfer jurisdiction, that such should be to the appropriate district in South Carolina.  Respondents however, neglect to advise this Court how the jurisdictional issues they raise herein pertaining to Respondents’ Bush and Rumsfeld, would not also plague the federal court in South Carolina.

Finally, Respondents citation to and reliance upon TA \s "Schlanger v. Seamans, 401 U.S. 487 (1971)" \c 3 \l "Schlanger v. Seamans, 401 U.S. 487 (1971)"

TA \s " Johnson v. Eisentrager, 339 U.S. 763 (1950)" \c 3Schlanger v. Seamans, 401 U.S. 487 (1971), is both misplaced and misleading.
  While they argue in footnote 3, page 18 of their Motion to Dismiss, that the Court in TA \s "Padilla v. Bush, 233 F.Supp2d 564, at 601 (SD NY 200" \c 3Padilla, supra was “mistaken” and arguing thatTA \s "Strait v. Laird, Sec’y of Defense, 406 U.S. 341(1972" \c 3 Strait v. Laird, 406 U.S. 341 (1972), “provided a unique factual context. . . .” the reality is that the Court in Strait, supra, actually held that in the military context, it was Schlanger that provided the factually unique scenario.  Respondents’ “territorial jurisdiction” arguments
 were rejected in any event after Schlanger, in TA \s "Braden v. 30th Judicial Circuit Court, 410 U.S. 48" \c 3 \l "Braden v. 30th Judicial Circuit Court, 410 U.S. 484 (1973)"

TA \s "Strait v. Laird, Sec’y of Defense, 406 U.S. 341(1972" \c 3Braden v. 30th Judicial Circuit Court, 410 U.S. 484 (1973) [the “territorial jurisdiction” argument is “not compelled . . . by the language of the statute [TA \s "2241" \c 2§ 2241] . . . .”  Id., at 494].  A fair reading of Braden shows that the Supreme Court fashioned a far broader ruling than what Respondents’ claim to this Court.  “So long as the custodian can be reached by service of process, the court can issue a writ ‘within its jurisdiction’ requiring that the prisoner be brought before the court . . . .”  410 U.S. at 495, and in military habeas corpus cases, “petitioners’ absence from the district does not present a jurisdictional obstacle to the consideration of the claim.”  Id., at 498 [citations omitted].

E.
Commander Marr’s Status.tc \l2 "E.
Commander Marr’s Status.
Petitioner was required by TA \s "Rule 81(a)(2), F.R.Civ.P." \c 2

TA \s "Rule 81(a)(2), F.R.Civ.P." \c 2Rule 81(a)(2), F.R.Civ.P., to name Commander Melanie Marr
 as a Respondent.  But, it is disturbing to read Respondents’ argument:

There is only one proper respondent for a habeas corpus petition filed to challenge al-Marri’s detention, and that is the Commanding Officer of the Naval Consolidated Brig in Charleston, South Carolina, where al-Marri is being held, Commander Melanie A. Marr, United States Navy. [Motion to Dismiss, p. 10].

because that argument is quite wrong.  Counsel for Respondents had to have known of TA \s "Department of Defense Directive [DODD] 2310.1 (1994)," \c 5 \l "Department of Defense Directive [DODD] 2310.1 (1994), DoD Program for Enemy Prisoners of War (EPOW) and other Detainees"

TA \s "Department of Defense Directive [DODD] 2310.1 (1994)," \c 5Department of Defense Directive [DODD] 2310.1 (1994), entitled, DoD Program for Enemy Prisoners of War (EPOW) and other Detainees,
 which at paragraph 3.3, clearly states:

3.3. Captured or detained personnel shall be accorded an appropriate legal status under international law.[
] Persons captured or detained may be transferred to or from the care, custody, and control of the U.S. Military Services only on approval of the Assistant Secretary of Defense for International Security Affairs (ASD(ISA)) and as authorized by the Geneva Conventions Relative to the Treatment of Prisoners of War and for the Protection of Civilian Persons in Time of War (references (d) and (e)). [emphasis added].

Thus, pursuant to a binding and mandatory Directive from Respondent Rumsfeld’s own office, Commander Marr is powerless to do anything affecting Petitioner that is not ordered by either the appropriate Assistant Secretary of Defense, or his/her superiors, viz., Respondents’ Bush and Rumsfeld.  Furthermore, TA \s "Department of Defense Directive [DODD] 2310.1 (1994)," \c 5DODD 2310.1, paragraph 4.2, designates the Secretary of the Army [not the Navy, which Commander Marr is in] as the “DoD Executive Agent for the administration of the DoD EPOW Detainee Program. . . .”

It is abundantly clear that Respondent Bush, as Commander in Chief, and Respondent Rumsfeld, as Secretary of Defense are indeed proper respondents, while Commander Marr lacks any authority or discretion to do anything but “follow orders.”  As Chief Justice Taney discovered in TA \s "Ex Parte Merryman, 17 Fed.Cas. 144 (C.C.D. Md. 1861)" \c 0

TA \s "Ex Parte Merryman, 17 Fed.Cas. 144 (C.C.D. Md. 1861)" \c 0Ex Parte Merryman, 17 Fed.Cas. 144 (C.C.D. Md. 1861), a “brig” commander upon an order from the Commander in Chief, may not comply even with a valid writ of habeas corpus.

To understand why Respondent Marr lacks authority in view of both the Commander in Chief’s order and the DoD Directive, Amicus notes that under military law — the Uniform Code of Military Justice
 and the TA \s "Manual for Courts-Martial (2000 ed)" \c 0Manual for Courts-Martial
 — that it would be a crime for her not to follow or comply with such.  Two specific provisions of the UCMJ apply to Commander Marr:

TA \s "10 U.S.C. § 892" \c 2

TA \s "10 U.S.C. § 892" \c 210 U.S.C. § 892. Article 92. Failure to obey order or regulation
Any person subject to this chapter who -

(1) violates or fails to obey any lawful general order or regulation;

(2) having knowledge of any other lawful order issued by a member of the armed forces, which it is his duty to obey, fails to obey the order; or

(3) is derelict in the performance of his duties;

shall be punished as a court-martial may direct.

TA \s "10 U.S.C. § 896" \c 2

TA \s "10 U.S.C. § 896" \c 210 U.S.C. § 896. Article 96. Releasing prisoner without proper authority
Any person subject to this chapter who, without proper authority, releases any prisoner committed to his charge, or who through neglect or design suffers any such prisoner to escape, shall be punished as a court-martial may direct, whether or not the prisoner was committed in strict compliance with law. [emphasis added].

To understand these statutes, one turns to the Manual for Courts-Martial [MCM] for guidance.  The MCM contains the Rules for Courts-Martial [RCM], the procedural guidelines used to implement the UCMJ.  Two rules govern this situation:

TA \s "Rule 304." \c 5 \l "Rule 304, Rules for Courts-Martial"

TA \s "Rule 304." \c 5Rule 304. Pretrial restraint

(a) Types of pretrial restraint. Pretrial restraint is moral or physical restraint on a person’s liberty which is imposed before and during disposition of offenses. Pretrial restraint may consist of conditions on liberty, restriction in lieu of arrest, arrest, or confinement.

* * * * *
(4) Confinement. Pretrial confinement is physical restraint, imposed by order of competent authority, depriving a person of freedom pending disposition of offenses. See R.C.M. 305.

(b) Who may order pretrial restraint.

(1) Of civilians and officers. Only a commanding officer to whose authority the civilian or officer is subject may order pretrial restraint of that civilian or officer.

* * * * *
(g) Release. Except as otherwise provided in R.C.M. 305, a person may be released from pretrial restraint by a person authorized to impose it. Pretrial restraint shall terminate when a sentence is adjudged, the accused is acquitted of all charges, or all charges are dismissed. [emphasis added].

TA \s "Rule 305." \c 5 \l "Rule 305, Rules for Courts-Martial"

TA \s "Rule 305." \c 5Rule 305. Pretrial confinement

(a) In general. Pretrial confinement is physical restraint, imposed by order of competent authority, depriving a person of freedom pending disposition of charges.

(b) Who may be confined. Any person who is subject to trial by court-martial may be confined if the requirements of this rule are met.

(c) Who may order confinement. See R.C.M. 304(b).

* * * * *
(g) Who may direct release from confinement. Any commander of a prisoner[
], an officer appointed under regulations of the Secretary concerned to conduct the review under subsection (i) and/or (j) of this rule, or, once charges have been referred, a military judge detailed to the court-martial to which the charges against the accused have been referred, may direct release from pretrial confinement. For purposes of this subsection, “any commander” includes the immediate or higher commander of the prisoner and the commander of the installation[
] on which the confinement facility is located.

In view of the fact that (a) Petitioner was ordered into military confinement by the Commander in Chief;  (b) by virtue of the governing regulation, TA \s "Department of Defense Directive [DODD] 2310.1 (1994)," \c 5

TA \s "Department of Defense Directive [DODD] 2310.1 (1994)," \c 5DODD 2310.1’s express language; and (c) the simple fact that Petitioner is a civilian, even if he is ultimately adjudicated an “unlawful belligerent.” Commander Marr simply is not his “custodian” for purposes of military law.  Petitioner’s “custodian” for the instant habeas application is as TA \s "Rule 304." \c 5Rule 304(b), RCM, states, the person who ordered Petitioner’s military confinement, either Respondent Bush or Respondent Rumsfeld. And, as TA \s "Rule 305." \c 5

TA \s "Rule 305." \c 5Rule 305(g), RCM, teaches, Commander Marr may not direct his release.

Amicus would note that for persons subject to military law, i.e., the UCMJ,
 does not specifically provide for direct habeas corpus applications.  Indeed, the Supreme Court has indicated that such relief must be sought from what is now, the United States Court of Appeals for the Armed Forces [US CAAF]
, and formerly called the United States Court of Military Appeals [CMA].  See, TA \s "Boyd v. Bond, 395 U.S. 683, at 693 et seq., and fo" \c 3 \l "Boyd v. Bond, 395 U.S. 683 (1969)"

TA \s "Boyd v. Bond, 395 U.S. 683, at 693 et seq., and fo" \c 3Boyd v. Bond, 395 U.S. 683, at 693 et seq., and footnote 7 (1969).  Thus, military persons illegally confined, obtain habeas relief through the All Writs Act, TA \s "28 U.S.C. § 1651" \c 2

TA \s "28 U.S.C. § 1651" \c 228 U.S.C. § 1651(a).  Absent a concession by the Solicitor General’s office herein, in view of Petitioner’s non-military status, Amicus does not believe that the U.S. Court of Appeals for the Armed Forces would have jurisdiction to entertain an “extraordinary writ” in the nature of habeas corpus,
 especially in view of the restrictive interpretation given by the Supreme Court in TA \s "Clinton " \c 0

TA \s "Clinton " \c 0Clinton v. Goldsmith, supra.  If however, Petitioner is accorded Prisoner of War status, arguably that Court might have jurisdiction — no case is known to Amicus that has ever presented this issue — as Petitioner would at least be subject to the UCMJ for misconduct as a prisoner.  Absent that however, All Writ’s jurisdiction by the CAAF, is very problematic and is not a substitute for an Article III, Court’s plenary consideration of Petitioner’s habeas corpus application herein.

II.
VENUE PROPERLY LIES IN THIS DISTRICT.tc \l1 "II.
VENUE PROPERLY LIES IN THIS DISTRICT.
Amicus Curiae would respectfully note that the Respondents’ “venue” argument [Motion to Dismiss, p. 19], fails to cite any military habeas corpus cases.
  TA \s "United States ex rel. Toth v. Quarles, 350 U.S. 11 (" \c 0Toth v. Quarles, supra, should be dispositive on this issue.  Furthermore, Amicus notes that since the Respondents have not contested the factual averments in Paragraph 39 [p. 10] of Petitioner’s Habeas Corpus Petition that Al-Marri’s counsel immediately sought a stay “pending the filing of a habeas petition. . . .” that equitable considerations - this is a civil case after all - should now preclude the Respondents from contesting either jurisdiction or venue.

TA \s "Ex Parte Endo, 323 U.S. 283 (1944)" \c 3 \l "Ex Parte Endo, 323 U.S. 283 (1944)"

TA \s "United States ex rel. Toth v. Quarles, 350 U.S. 11 (" \c 0Ex Parte Endo, 323 U.S. 283 (1944), provides the necessary guidance herein.  Ms. Endo, an American citizen of Japanese ancestry, was “detained” during WW II, and sought habeas relief.  As the Court noted on this issue:

Moreover, there is no suggestion that there is no one within the jurisdiction of the District Court who is responsible for the detention of appellant and who would be an appropriate respondent. We are indeed advised by the Acting Secretary of the Interior that if the writ issues and is directed to the Secretary of the Interior or any official of the War Relocation Authority (including an assistant director whose office is at San Francisco, which is in the jurisdiction of the District Court), the corpus of appellant will be produced and the court's order complied with in all respects.  TA \s "Ex Parte Endo, 323 U.S. 283 (1944)" \c 3323 U.S. at 304-05 [internal footnote omitted; emphasis added].

While Respondents contest the venue of this action in Point III of their Motion, they curiously fail to cite the venue statute, TA \s "28 U.S.C. § 1391." \c 2 \l "28 U.S.C. § 1391."

TA \s "Ex Parte Endo, 323 U.S. 283 (1944)" \c 328 U.S.C. § 1391.  With due respect Amicus suggests that the plain language of § 1391(e), is both controlling and dispositive on the “venue” issue.  It reads as follows:

(e) A civil action in which a defendant is an officer or employee of the United States or any agency thereof acting in his official capacity or under color of legal authority, or an agency of the United States, or the United States, may, except as otherwise provided by law, be brought in any judicial district in which (1) a defendant in the action resides, (2) a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or (3) the plaintiff resides if no real property is involved in the action.    . . .

This Court can respectfully Judicially Note that Petitioner satisfies both subsections (2) and (3) of 28 U.S.C. § 1391(e).
  See generally, TA \s "Padilla v. Bush, 233 F.Supp2d 564, at 601 (SD NY 200" \c 3Padilla v. Bush, supra, where the Southern District of New York found both jurisdiction and venue proper for Mr. Padilla, in spite of the same arguments made herein.

CONCLUSIONStc \l1 "CONCLUSIONS
Amicus Curiae respectfully submit that this Court has proper subject matter and in personam jurisdiction over all of the necessary and named parties herein.  Because the Military Order that is the subject of the instant habeas action was personally issued by the President allegedly in his Commander-in-Chief mode, he is a proper party, as the fundamental issue is whether or not the Executive has the Constitutional power to militarily detain Mr. Al-Marri incommunicado.  See, e.g., TA \s "Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 " \c 3 \l "Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952)"

TA \s "Padilla v. Bush, 233 F.Supp2d 564, at 601 (SD NY 200" \c 3Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952);
 and TA \s "United States v. Nixon, 418 U.S. 683 (1974)" \c 3 \l "United States v. Nixon, 418 U.S. 683 (1974)"

TA \s "Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 " \c 3United States v. Nixon, 418 U.S. 683 (1974).  The other Respondents are proper parties, although Amicus would note that Commander Marr is not a “necessary” party based upon military law principles.  Venue in this Court is also appropriate based upon the plain language of TA \s "28 U.S.C. § 1391." \c 228 U.S.C. § 1391(e) and the facts pertinent to Mr. Al-Marri’s continued detention by the United States.
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�Amicus Curiae would note that Petitioner has a facially viable claim under the Federal Tort Claims Act, �TA \s "28 U.S.C. § 2671" \c 2 \l "28 U.S.C. § 2671"��TA \s "28 U.S.C. § 2242" \c 0�28 U.S.C. § 2671, et seq., see also, �TA \s "Bivens v. Six Unknown Federal Narcotic Agents, 403 U" \c 3 \l "Bivens v. Six Unknown Federal Narcotic Agents, 403 U.S. 388 (1971)"��TA \s "28 U.S.C. § 2671" \c 2�Bivens v. Six Unknown Federal Narcotic Agents, 403 U.S. 388 (1971).


� “Custody” in the military context is quite different than post-conviction custody, discussed infra.


�As will be discussed in greater detail infra, Amicus would note that in military habeas corpus cases, it has long been the practice - accepted by the Supreme Court - that the Service Secretary or Secretary of Defense be designated as the appropriate Respondent.  See, e.g., �TA \s "Burns v. Wilson, 346 U.S. 127 (1953) " \c 0�Burns v. Wilson, 346 U.S. 127 (1953).


��TA \s "Whitmore v. Arkansas, 495 U.S. 149 (1990)." \c 3 \l "Whitmore v. Arkansas, 495 U.S. 149 (1990)."��TA \s "Whitmore v. Arkansas, 495 U.S. 149 (1990)." \c 3�Whitmore v. Arkansas, 495 U.S. 149 (1990).


�If the Commander in Chief did not direct Petitioner’s transfer to and military confinement, then Petitioner’s continued incarceration is even more constitutionally suspect.   Amicus Curiae submits that the Commander in Chief has no lawful authority to confine Petitioner, unless Petitioner is a bona fide Prisoner of War, which Respondents apparently reject.  Respondents Rumsfeld and Marr have no independent legal authority to militarily imprison any civilian, citizen or alien, absent a bona fide declaration of martial law by the President.  But even then, “Persons detained in custody may seek, by writ of habeas corpus, to be released. . . .”  �TA \s "F.B. Wiener, A Practical Manual of Martial Law, 62 " \c 4 \l "F.B. Wiener, A Practical Manual of Martial Law, 62 (Harrisburg, PA: Military Service Pub. Co., 1940)."��TA \s "Whitmore v. Arkansas, 495 U.S. 149 (1990)." \c 3�F.B. Wiener, A Practical Manual of Martial Law, 62 (Harrisburg, PA: Military Service Pub. Co., 1940).


�See, e.g., �TA \s "Malarkey v. Texaco, Inc., 983 F.2d 1204, at 1215 (2" \c 3 \l "Malarkey v. Texaco, Inc., 983 F.2d 1204 (2nd Cir. 1993)."��TA \s "Malarkey v. Texaco, Inc., 983 F.2d 1204, at 1215 (2" \c 3�Malarkey v. Texaco, Inc., 983 F.2d 1204, at 1215 (2nd Cir. 1993).


�Lest there be any confusion by either the parties or the Court, Amicus is not suggesting any thing other than such judicial estoppel of the Government’s arguments pertaining to “next friend” status for purposes of this litigation.


�The applicable portions read:





(a) REAL PARTY IN INTEREST.  Every action shall be prosecuted in the name of the real party in interest.   . . .   No action shall be dismissed on the ground that it is not prosecuted in the name of the real party in interest until a reasonable time has been allowed after objection for ratification of commencement of the action by, or joinder or substitution of, the real party in interest; and such ratification, joinder, or substitution shall have the same effect as if the action had been commenced in the name of the real party in interest. [Emphasis added].


�Amicus would note a procedural defect with Respondents’ Motion to Dismiss.  Respondents’ motion is presumably brought pursuant to �TA \s "Rule 12(b)(1) and (2), F.R.Civ.P." \c 5 \l "Rule 12(b), F.R.Civ.P."��TA \s "Rule 12(b)(1) and (2), F.R.Civ.P." \c 5�Rule 12(b)(1) and (2), F.R.Civ.P..  More troublesome procedurally, Amicus suggests, is Respondents complete failure to provide any evidentiary basis for their factual averments.  Compare, �TA \s "Rule 56(e), F.R.Civ.P." \c 5 \l "Rule 56(e), F.R.Civ.P."��TA \s "Rule 56(e), F.R.Civ.P." \c 5�Rule 56(e), F.R.Civ.P.  For example, Respondents claim that Petitioner is being held “for detention and questioning as an enemy combatant.” [Motion to Dismiss, p. 6].  These are factual averments without any evidentiary basis presented to the Court, and on information and belief, the source being Petitioner’s counsel, they are disputing Petitioner’s label as an “enemy combatant,” - a meaningless term under International Law, U.S. domestic and military law.


�Amicus would also point out to the Court, that a conflict of interest appears on the face of the Government’s Motion to Dismiss, for counsel to represent all Respondents jointly.  Commander Marr, an active duty military officer, is subject to prosecution by court-martial for disobeying the “orders” of her superiors, [see �TA \s "10 U.S.C. § 892" \c 2 \l "10 U.S.C. § 892"��TA \s "10 U.S.C. § 892" \c 2�10 U.S.C. § 892] which Respondent’s Bush and Rumsfeld are, viz., she could not release Petitioner herein even if she honestly believed him to be illegally confined.  As noted, she would be first violating the “confinement” order of her superiors, and in any event, she would also be subject to criminal prosecution via court-martial for illegally releasing a prisoner pursuant to �TA \s "10 U.S.C. § 896" \c 2 \l "10 U.S.C. § 896"��TA \s "10 U.S.C. § 896" \c 2�10 U.S.C. § 896.  As will be shown, she lacks the “proper authority” to effectuate Petitioner’s release.  Amicus takes no position on the “conflict” issue noted supra with respect to Commander Marr being represented by the same counsel as the other Respondents.  We would note that Chief Judge Mukasey effectively resolved this issue by dismissing Commander Marr as a party.  �TA \s "Padilla v. Bush, 233 F.Supp2d 564, at 601 (SD NY 200" \c 3�Padilla, supra.


�Nor can the Government claim ignorance, as Toth was cited and argued by Amicus herein in our Amici Curiae Brief filed in �TA \s "Padilla v. Bush, 233 F.Supp2d 564, at 601 (SD NY 200" \c 3�Padilla v. Bush, supra, on this very issue.


�Compare, �TA \s "Clinton," \c 3 \l "Goldsmith v. Clinton, et al., 48 M.J. 84 (CAAF, 1998), rev’d Clinton v. Goldsmith, 526 U.S. 529 (1999)"��TA \s "Goldsmith v. Clinton, et al., 48 M.J. 84 (CAAF, 1998" \c 3 \l "Goldsmith v. Clinton, et al., 48 M.J. 84 (CAAF, 1998), rev’d Clinton v. Goldsmith, 526 U.S. 529 (1999)."��TA \s "Burns v. Wilson, 346 U.S. 127 (1953) " \c 0�Goldsmith v. Clinton, et al., 48 M.J. 84 (CAAF, 1998), rev’d Clinton v. Goldsmith, 526 U.S. 529 (1999).  While not a habeas action, it was a comparable “extraordinary writ” matter, where both the President and Secretary of Defense were named Respondents.


�One exception is �TA \s "Monk v. Martin, Sec’y of the Navy, 793 F.2d 364 (D.C" \c 3 \l "Monk v. Martin, Sec’y of the Navy, 793 F.2d 364 (D.C. Cir. 1986)"��TA \s "Monk v. Martin, Sec’y of the Navy, 793 F.2d 364 (D.C" \c 3�Monk v. Martin, Sec’y of the Navy, 793 F.2d 364 (D.C. Cir. 1986), which is neither binding nor persuasive in light of Supreme Court precedent to the contrary, which Amicus will address separately infra.  See also, �TA \s "Monk v. Zelez, 901 F.2d 885 (10th Cir. 1990)" \c 3 \l "Monk v. Zelez, 901 F.2d 885 (10th Cir. 1990)"��TA \s "Monk v. Zelez, 901 F.2d 885 (10th Cir. 1990)" \c 3�Monk v. Zelez, 901 F.2d 885 (10th Cir. 1990) [granting habeas relief].


�Amicus does note that this is the Government’s position in �TA \s "Odah v. United States, __F.3d__, 2003 U.S. App. LEX" \c 3 \l "Odah v. United States, __F.3d__, 2003 U.S. App. LEXIS 4250 (DC Cir. 2003)"��TA \s "Monk v. Zelez, 901 F.2d 885 (10th Cir. 1990)" \c 3�Odah v. United States, __F.3d__, 2003 U.S. App. LEXIS 4250 (DC Cir. 2003), dealing with the Guantanamo “detainees.”  That opinion too narrowly restricts the plain language of �TA \s "28 U.S.C.§ 1331" \c 2�28 U.S.C. § 1331, and ignored § �TA \s "28 U.S.C. § 1356" \c 2�1356.


�See, �TA \s "10 U.S.C. § 892" \c 2��TA \s "10 U.S.C. § 892" \c 2�10 U.S.C. § 892, Article 92, UCMJ, making it a crime to violate “lawful” orders in the military.


�That the Commander in Chief and Secretary Rumsfeld have the requisite “contacts,” within this Court’s territorial jurisdiction, is easily demonstrated by the number of Armed Forces Recruiting Stations within the District.  The Second Circuit has upheld an even more tenuous jurisdictional basis for a military habeas case, in �TA \s "Arlen v. Laird" \c 3 \l "Arlen v. Laird, Sec’y of Defense,  451 F.2d 684 (2nd Cir. 1971)"��TA \s "Arlen v. Laird, Sec’y of Defense,  451 F.2d 684 (2n" \c 3 \l "Arlen v. Laird, Sec’y of Defense,  451 F.2d 684 (2nd Cir. 1971)"��TA \s "Arlen v. Laird" \c 3�Arlen v. Laird, Sec’y of Defense,  451 F.2d 684 (2nd Cir. 1971).  See also, �TA \s "Lantz v. Seamans, Sec’y of Air Force, 504 F.2d 423 (" \c 3 \l "Lantz v. Seamans, Sec’y of Air Force, 504 F.2d 423 (2nd Cir. 1974)"��TA \s "Lantz v. Seamans, Sec’y of Air Force, 504 F.2d 423 (" \c 3��TA \s "Arlen v. Laird, Sec’y of Defense,  451 F.2d 684 (2n" \c 3�Lantz v. Seamans, Sec’y of Air Force, 504 F.2d 423 (2nd Cir. 1974); accord, �TA \s "Carney v. Laird, Sec’y of Defense, 462 F.2d 606 (1s" \c 3 \l "Carney v. Laird, Sec’y of Defense, 462 F.2d 606 (1st Cir. 1972)."��TA \s "Carney v. Laird, Sec’y of Defense, 462 F.2d 606 (1s" \c 3�Carney v. Laird, Sec’y of Defense, 462 F.2d 606 (1st Cir. 1972).


�As noted, Monk ultimately obtained habeas relief, see, �TA \s "Monk v. Zelez, 901 F.2d 885 (10th Cir. 1990)" \c 3��TA \s "Monk v. Zelez, 901 F.2d 885 (10th Cir. 1990)" \c 3�Monk v. Zelez, supra.


�To the extent that Monk suggested that Virginia, not the District of Columbia, was the proper venue to sue, that argument plainly ignores the Constitutional doctrine of our “seat of government,” found in �TA \s "Article I, § 8, cl. 17," \c 1 \l "Article I, § 8, cl. 17"��TA \s "Article I, § 8, cl. 17" \c 1 \l "Article I, § 8, cl. 17, U.S. Constitution"��TA \s "Monk v. Zelez, 901 F.2d 885 (10th Cir. 1990)" \c 3�Article I, § 8, cl. 17, to wit:


To exercise exclusive Legislation in all Cases whatsoever, . . .  as may, by Cession of Particular States, and the Acceptance of Congress, become the Seat of the Government of the United States. . . . [Emphasis added].





See, e.g., �TA \s "Crandall v. Nevada, 73 U.S. 35, at 44 (1867)" \c 3 \l "Crandall v. Nevada, 73 U.S. 35 (1867)"��TA \s "Crandall v. Nevada, 73 U.S. 35, at 44 (1867)" \c 3�Crandall v. Nevada, 73 U.S. 35, at 44 (1867), which noted:





The people of these United States constitute one nation. They have a government in which all of them are deeply interested. This government has necessarily a capital established by law, where its principal operations are conducted. Here sits its legislature, composed of senators and representatives, from the States and from the people of the States. Here resides the President, directing through thousands of agents, the execution of the laws over all this vast country. Here is the seat of the supreme judicial power of the nation, to which all its citizens have a right to resort to claim justice at its hands. Here are the great executive departments, administering the offices of the mails, of the public lands, of the collection and distribution of the public revenues, and of our foreign relations. These are all established and conducted under the admitted powers of the Federal government. [emphasis added].





The Secretary of Defense is obviously part of the Executive Department, �TA \s "10 U.S.C. § 111(a)." \c 2 \l "10 U.S.C. § 111(a)."��TA \s "10 U.S.C. § 111(a)." \c 2��TA \s "28 U.S.C. § 2241(b)" \c 0�10 U.S.C. § 111(a).


�Amicus distinguishes immigration cases from this category.  Notably, Petitioner herein was not charged with or held under any “immigration” violations.


�The one exception that Amicus Curiae would note, are those confined via “civil commitment” proceedings, something that mandates Due Process.  See, e.g., �TA \s "Kansas v. Crane, 534 U.S. 407 (2002)" \c 3 \l "Kansas v. Crane, 534 U.S. 407 (2002)"��TA \s "Kansas v. Crane, 534 U.S. 407 (2002)" \c 3�Kansas v. Crane, 534 U.S. 407 (2002) [jury trial provided for civil commitment as sex offender]; accord, �TA \s "Kansas v. Hendricks, 521 U.S. 346 (1997)" \c 3 \l "Kansas v. Hendricks, 521 U.S. 346 (1997)"��TA \s "Kansas v. Hendricks, 521 U.S. 346 (1997)" \c 3�Kansas v. Hendricks, 521 U.S. 346 (1997); and �TA \s "Allen v. Illinois, 478 U.S. 364 (1986)" \c 3 \l "Allen v. Illinois, 478 U.S. 364 (1986)"��TA \s "Allen v. Illinois, 478 U.S. 364 (1986)" \c 3�Allen v. Illinois, 478 U.S. 364 (1986) [“strict procedural safeguards” provided].  Amicus submits that Petitioner has not even been afforded minimal due process in his “military” confinement - a fact that the Government basically claims is irrelevant!


�Compare,�TA \s "Application of Yamashita, 327 U.S. 1 (1946)" \c 0� �TA \s "Application of Yamashita, 327 U.S. 1 (1946)" \c 3 \l "Application of Yamashita, 327 U.S. 1 (1946)"�Application of Yamashita, 327 U.S. 1 (1946), where General Yamashita was tried and convicted by a military commission of war crimes while commanding Japanese forces in the Philippines during WW II.  While the Supreme Court denied the writ on the merits, they did not dismiss it for jurisdictional grounds, as in�TA \s " Johnson v. Eisentrager, 339 U.S. 763 (1950)" \c 3 \l " Johnson v. Eisentrager, 339 U.S. 763 (1950)"��TA \s "Application of Yamashita, 327 U.S. 1 (1946)" \c 3� Johnson v. Eisentrager, 339 U.S. 763 (1950) [habeas jurisdiction denied to German POW’s, captured and tried by a military commission in China, and confined in Germany.  As “enemy aliens,” they had no right to access American courts,  when they - unlike Petitioner herein - had never been in the United States].


�Again, it is more than puzzling to see the Respondents rely on a habeas corpus case where the lead Respondent, Seamans, was the Secretary of the Air Force.  Such certainly defeats their argument that Secretary Rumsfeld is not a proper Respondent herein.


�Motion to Dismiss, at 10 et seq.


�Ms. Marr is both a “Commander” by virtue of her military rank [0-5], as well as her position.  She is not however, at least lawfully, Petitioner’s “commander,” as he is a civilian.  Furthermore, under the UCMJ, a Brig “Commander” is not analogous to a warden of a federal prison.


�Available at: http://www.dtic.mil/whs/directives/corres/pdf/d23101_081894/d23101p.pdf [Adobe “.pdf” format] [last accessed, July 21, 2003].


�There is no evidence that this has been done.  “International law” states that once captured, that POW status where disputed, must be decided by an “appropriate tribunal,” such as this Court.  See, �TA \s "The 1949 Geneva Convention Relative to the Treatment " \c 0��TA \s "The 1949 Geneva Convention Relative to the Treatment " \c 6 \l "The 1949 Geneva Convention Relative to the Treatment of Prisoners of War"��TA \s "Department of Defense Directive [DODD] 2310.1 (1994)," \c 5�The 1949 Geneva Convention Relative to the Treatment of Prisoners of War, http://www.unhchr.ch/html/menu3/b/91.htm.  See also, �TA \s "Convention Relative to the Protection of Civilian Per" \c 6 \l "Convention Relative to the Protection of Civilian Persons in Time of War"��TA \s "Convention Relative to the Protection of Civilian Per" \c 6��TA \s "The 1949 Geneva Convention Relative to the Treatment " \c 6�Convention Relative to the Protection of Civilian Persons in Time of War, http://www.unhchr.ch/html/menu3/b/92.htm [last accessed, June 20, 2002].


�Amicus finds it curious that in view of this language that the other “civilian detainees” who are U.S. citizens — Padilla and Hamdi — are imprisoned in Navy, not Army Brigs, which both happen to lie with the federal Fourth Circuit’s jurisdiction.


�What was not however addressed in Merryman, supra, was the Court’s contempt power.


�10 U.S.C. § 801 et seq.


�The �TA \s "Manual for Courts-Martial (2000 ed)" \c 5 \l "Manual for Courts-Martial (2000 ed)"�Manual for Courts-Martial (2000 ed), is an Executive Order, promulgated pursuant to �TA \s "10 U.S.C. § 836" \c 2 \l "10 U.S.C. § 836"�10 U.S.C. § 836. It may be accessed at: http://www.usapa.army.mil/pdffiles/mcm2000.pdf .  The 2002 Amendments to the MCM, [last accessed, July 21, 2003] are at: http://www.whitehouse.gov/news/releases/2002/04/20020412�4.html.


�Commander Marr is not Petitioner’s “commander” even though she may be the Brig Commander.  For pre-conviction purposes, Petitioner as a civilian, has no commander.  Absent declaring Petitioner a formal POW, both common sense and military law require a nexus, i.e., a military “status,” before one can have a military “commander.” See generally, �TA \s "Solorio v.United States, 483 U.S. 435 (1987)." \c 3 \l "Solorio v. United States, 483 U.S. 435 (1987)."��TA \s "Solorio v.United States, 483 U.S. 435 (1987)." \c 3�Solorio v. United States, 483 U.S. 435 (1987).  Calling Petitioner an “enemy combatant” does not create any military “status,” or subject one to military jurisdiction, either under 10 U.S.C. § 802, or Solorio, supra.


�Even if the Government’s logic were correct, Commander Marr here still would not be authorized to “release” Petitioner as even the Government must concede that she is not the commander of the “installation,” [base] where the Brig is located.  That would be the Commander, Naval Weapons Station, Charleston, SC.  The “Brig” is a sub-unit of the Base, see: http://www.nwschs.navy.mil/ [go to “FACTS” link, and scroll down to “Tenant Units][last accessed, July 1, 2002].


�Amicus notes that that the Government has not granted Petitioner POW status.   Thus, if one reviews �TA \s "Article 2(a), UCMJ, 10 U.S.C. § 802(a)" \c 2 \l "Article 2(a), UCMJ, 10 U.S.C. § 802(a)"�Article 2(a), UCMJ, �TA \s "10 U.S.C. § 802(a)" \c 2 \l "10 U.S.C. § 802(a)"��TA \s "28 U.S.C. § 1651" \c 2�10 U.S.C. § 802(a), no category of detention is recognized by Congress for Petitioner’s confinement.


�Review of that Court’s decisions is to the Supreme Court through certiorari.  �TA \s "Article 67a, UCMJ, 10 U.S.C. § 867a" \c 2 \l "Article 67a, UCMJ, 10 U.S.C. § 867a"�Article 67a, UCMJ, �TA \s "10 U.S.C. § 867a" \c 2 \l "10 U.S.C. § 867a"��TA \s "10 U.S.C. § 802(a)" \c 2�10 U.S.C. § 867a.  The CAAF is a five judge, civilian court that sits in Washington, DC.  It is an Article I, Court however, and thus its jurisdiction is limited.  See, �TA \s "Article 141 et seq., UCMJ, 10 U.S.C. § 941" \c 2 \l "Article 141 et seq., UCMJ, 10 U.S.C. § 941"�Article 141 et seq., UCMJ, �TA \s "10 U.S.C. § 941" \c 2 \l "10 U.S.C. § 941"��TA \s "10 U.S.C. § 867a" \c 2�10 U.S.C. § 941 et seq.


�Compare, �TA \s "Waller v. Swift, 30 MJ 139 (CMA 1990)" \c 3 \l "Waller v. Swift, 30 MJ 139 (CMA 1990)"��TA \s "Waller v. Swift, 30 MJ 139 (CMA 1990)" \c 3�Waller v. Swift, 30 MJ 139 (CMA 1990) [habeas relief granted];�TA \s "Wakin v. Carns, 24 MJ 407 (CMA 1987)" \c 0� �TA \s "Wakin v. Carns, 24 MJ 407 (CMA 1987)" \c 3 \l "Wakin v. Carns, 24 MJ 407 (CMA 1987)"�Wakin v. Carns, 24 MJ 407 (CMA 1987) [show cause order issued to government on habeas issue].  “MJ” is a WestLaw data base for West’s Military Justice Reporter system.


�Respondents’ reliance on �TA \s "Monk v. Martin, Sec’y of the Navy, 793 F.2d 364 (D.C" \c 3�Monk v. Secretary of the Navy, supra, is misplaced as Monk was a post-conviction proceeding � he was being held by a presumptively valid judgment of a court-martial - and, Monk ignores the Constitutional “seat of government” requirement.


�Counsel for Respondents have also admitted this in their official capacity pursuant to a “News Release” dated May 23, 2003, and available at:  http://www.usdoj.gov/usao/ilc/press/2003/may/052203almarri.html [last accessed, July 21, 2003].


�Counsel for Amicus would advise the Court that the Government is presently appealing that and other decisions made by Chief Judge Mukasey in Padilla.


�If the Judiciary has the Constitutional authority to review the seizure of “property” based upon a Presidential Order, there must be in the course of ordered liberty, the same authority to review the seizure and detention of a person.
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