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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FAWZI KHALID ABDULLAH FAHAD AL ODAH,
et al.,

Plaintiffs,

UNITED STATES OF AMERICA, et al,

)
)
)
)
V. ) No. CV 02-0828 (CKK)
)
)
)
Defendants. )

)

Declaration of David A. August, M.D.

I, David A. August, hereby declare under penalty of perjury that the following is

true and correct;

1. My name is David Allen August. Iam over 18 years of age and a citizen
of the United States of America.

2. I'am a Professor of Surgery and Chicf of the Division of Surgical
Oncology at the University of Medicine and Dentistry of New Jersey/ Robert Wood
Johnson Medical School (UMDNY/RWIMS) and the Cancer Institute of New J ersey
(CINJ) in New Brunswick, New Jersey. I received a Bachelor of Science in Life
Sciences at the Massachusetts Institute of Technology in 1978 and my M.D. degree from
the Yale University School of Medicine in 1980. In 1986, I completed my General
Surgery Residency at Yale-New Haven Hospital, having taken a two-ycar sabbatical
during the residency training from 1982-1984 to complete a Surgical Oncology
Fellowship at the National Cancer Institute in Bethesda, Maryland. From 1986 — 1989, 1

was an Instructor and then an Assistant Professor of Surgery at the Yale University
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School of Medicine, and then spent five y'eaxs as an Assistant Professor of Surgery at the
University of Michigan, and came to UMDNI/RWIMS and CINJ in 1994 first as an
Associate Professor and subsequently as a Professor in the Department of Surgery. Since
1999, [ have been the Chief of the Division of Surgical Oncology.

3. Throughout my professional career I have had a strong interest in and
commitment to the nutritional care of patients. At Yale, the University of Michigan, and
UMDNJ/RWIMS I have been the Director of Nutrition Support Teams, multidisciplinary
professional teams comprised of physicians, nurses, dietitians, and pharmacists involved
in the administration of oral, enteral (into the stomach or intestine through a feeding
tube), and parenteral (intravenous) nutrition to patients. In my current practice,
supervise the administration of these complex therapies to approximately 40 patients
annually in inpatient and outpatient (ambulatory) settings. Iserved on the Board of
Directors and ultimately became President of the American Society for Parenteral and
Enteral Nutrition (A.SP.EN.), a multidisciplinary professional organization dedicated to
the provision of optimal nutrition care to patients. Through my activities in A.SP.EN., 1
co-authored and edited a comprehensive set of evidence-based guidelines to assist
practitioners administer optimal nutrition care for patients. [am certified by the National
Board of Nutrition Support Certification as a Certified Nutrition Support Physician and
by the American Board of Surgery. The appended curriculum vitse identifies more than
20 nutrition-related articles that I have authored or co-authored in peer-reviewed medical
Jjoumals,

4, I am submitting this declaration to inform the court about (2) the physical

and metabolic condition of a person who has been starving or is malnourished due to lack
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of adequate food intake, (b) the factors—both medical and psychological——involved in
the decision to place an individual on enteral feedings, (c) the metabolic and other risks
involved in the enteral feeding of a patient, (d) the management and care of a patient on
enteral feedings, and (e) the special risks posed to an individual who is starving or
severely malnourished and who begins to take nutrition by enteral feeding,

s. This declaration is based upon my education, training, clinical experiences
as a practicing physician, and research activities and publications.

6. I am aware there are individuals, who arc detained at Guantanamo Bay
Military Base, Cuba in the custody and care of the United States, who have been refusi ng
to eat food orally for several weeks now. Iam also aware that there are some detainees
who are receiving nutrition by “enteral feeding”” and in some cases, such individuals, are
being force fed by such means.

7. In particular, ] have been informed that there are two Kuwaiti detainees
who have been refusing to take food orally since August 4 and 8, 2005, have been or are
currently hospitalized, and have been or currently are receiving nutrition by “enteral
feeding.”

8. An individual who is “starved” or malnourished because of lack of
adequate food intake will develop a weakened physical state characterized by muscular
weakness and decreased physical activity. Starvation will lead to atrophy and
deterioration of major organs, (e.g., lungs, liver, heart, diaphragm), whole body energy
depletion, and deterioration of the immune system. These serious complications of
starvation will often become evident when the individual has lost 10% or more of his or

her usual body weight. Depending upon the age and underlying health of the individual,
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this deterioration may become clinically significant after two to four weeks of inadequate

food intake.

9. When an individual cannot eat or refuses to eat, the treating physician
must, at some point in time, and with appropriate consultations as described below, make
a decision about whether to place the patient on active feeding. The decision to do so
typically occurs when the patient has lost 10% of his body weight and has not taken any
nutvition for 10-20 days. At this point in time, the patient risks the life-threatening
complications described above (weakness, energy depletion, organ atrophy, immune
compromise) if he is not placed on some type of active feeding.

10. There are different types of active feeding, which are viewed along a
spectrum of non-invasive to most invasive. The non-invasive form of feeding is
providing the patient with oral supplements or oral formula. The next level of active
feeding is called enteral feeding.

11.  Enteral feeding means providing most, or all, nutrition through a tube that
goes through the nose (nasogastric or nasoenteric tube) or directly through the abdominal
wall (gastrostomy or jejunostomy tube) into the stomach or small intestines.

12.  Anindividual who has been starving himself is placed on enteral feeding
because he is in a life-threatening situation. His Physical condition will have deteriorated
to such a degree that enteral feeding, as invasive as it is, may be the only way to save his
life.

13.  Enteral feeding is an invasive form of medical therapy that has major
physical, metabolic, and psychosocial implications. The decision to start enteral feeding

is one that must be taken with caution and consideration of many factors.
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14.  First, from a medical perspective, the- most appropriate method 1o access
the digestive system by tube must be selected. As mentioned, with enteral feeding, the
tube can run through the nasa) passages into the stomach or small intestines or the tube
can run directly through the abdominal wall into the stomach or small intestines by
surgical procedure. The Physician, therefore, must determine what kind of access is best
for the patient, considering many factors, such as whether access through the nose and
esophagus is available, whether aspiration is a significant risk, the mobility of the patient,
and other physical and lifestyle considerations. Aspiration of gastrointestinal contents
and tube feeding formula into the lungs is a constant risk during enteral feedings. The
feedings must be monitored carefully, and the feeding regimen (type of formula, its route
of administration, and the volume) must be carefully determined empirically (by
“educated" trial and error) while the patient is being closely observed to assure that life-
threatening aspiration is recognized and prevented. Decisions conceming the type of
formula used must also be carefully monitored to prevent the development of serious and
potentially lifo-thrcétening metabolic complications.

5. Insome cases, nasal access is most appropriate. The physician must then
determine whether to insert a smaller weighted tube or a larger tube into the nasal
passage. A larger tube, which is more uncomfortable, carries a higher risk of causing
sinus infection, and may be painfuf to some individuals, is almost never necessary.

16.  Second, the treating physician must take into account numerous
psychosocial considerations and other relevant circumstances of the patient. In the case
of an individual whose life depends on enteral feeding but who has expressed a desire not

to cat or be placed on such feeding, the involvement of other disciplines in the medical
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profession, such as mental health providers, is necessary. Family consultation and
involvement in the care and condition of the patient is also necessary. Multidisciplinary
consultation and family involvement are particularly important when the patient is
concerned and/or fearful that he is not being treated by a physician whose sole priority is
the optimal medical care of the individual and who may not have the patient’s
confidentiality and privacy as a priority. Furthermore, nutrition care for seriously ill
patients is best administered by a multidisciplinary team that involves nurses,
pharmacists, dietitians, and physicians in the complex and crucial medical decisions that
the feeding of starving patients requires.

17. After the decision is made to place a starving individual on enteral
feedings, the treating physician must be concerned with the management of this type of
active feeding. The important parts of the process include:

(a) prior to initiating enteral feedings, a thorough medical history and physical
exam must be conducted. This should include a formal nutrition
assessment, the purpose of which is to accurately estimate the protein, fat,
energy, fluid, electrolyte, vitamin, and trace element needs of the patient.
A series of blood tests must be performed to identify any starvation
induced metabolic imbalances and to determine the most appropriate
initial nutritional formula and the rate at which it is given,;

(b)  safe establishment of enteral access with an appropriate feeding tube. The
position of the tube in the stomach or small intestine should be confirmed
radiographically prior to initiating feedings to minimize the risk of
aspiration or the life-threatening complication of instilling feedings
directly into the lungs; and

(c) after the enteral feedings begin, monitoring of the patient for aspiration,
weight gain or loss, vomiting, diarrhea, blood sugar levels, and metabolic
abnormalities is essential in order to anticipate, identify, and treat ongoing
abnormalities and/or developing complications.

18.  Anindividual on enteral feeding by naso-gastric means faces numecrous
and substantial risks, such as: physical injury to the nose, mouth, esophagus, stomach,

and intestine; aspiration with resultant pneurnonia and/or respiratory distress;
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malabsorption of feedings with resultant worsening of diarrhea and starvation; infection
from ill-prepared, improperly stored, or improperly administered feedings;
hyperglycemia (elevated blood sugar) with resultant increased risk of infection; fluid and
electrolyte disturbances which can lead to life-threatening blood chemistry abnormalities
and dehydration; and nutritional deficiencies in vitamins and trace elements that are
necessary for health.

19.  The entire enteral feeding process must be carefully conducted and
monitored throughout to avoid these complications and risks. This monitoring must
include serial assessment of patient symptoms and physical examination, serial
measurement of patient weight; frequent checking of the feeding tube for patency and
appropriate positioning; periodic reassessment of nutrition status to assure appropriate
weight gain and nutritional repletion; and periodic blood analysis to prevent and/or detect
the development of fluid and/or electrolyte complications.

20.  Entera] feeding is a very individualized treatment. The type of feeding
formula, the intensity of monitoring, and the frequency of assessments (including
examinations and blood tests) must be determined ona case-by-case basis according to
the individual patient’s needs, circumstances, and medical condition. This therapy cannot
be safely administered according to a “one-size fits all cookbook.” The assessments
referred to above should be performed at least weekly until it is clear that the patient is
gaining weight, his nutrition status is improving, and there are no adverse affects, such as
vamiting and diarrhea, occurring. As stated, however, each patient has different needs.
For example, a significantly malnourished patient who begins enteral feeding should be

monitored and assessed more frequently by physical examination and blood testing, often
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on a daily basis, until the feedings are well established and tolerated, and the patient is
gaining weight appropriately. Absent this more intensive monitoring, life-threatening
metabolic complications such as dehydration, electrolyte imbalances, and aspiration may
occur. In some cases, a malnourished individual on enteral feeding may experience
continued weight loss, vomiting, and diarthea. Such an individual clearly needs more
specialized and frequent care than an individual on the same type of feeding who does
not exhibit these warning signs. Persistence of thesc symptoms may indicate a
progressive, life-threatening problem that must be promptly and effectively addressed.
Indeed, if the individual continues to experience weight loss, vomiting and diarthea while
on enteral feeding, he may die unless there is some alteration in the treatment and care.
Closer monitoring, on occasion in a critical setting, in addition to the daily assessments of
weight measurement and blood testing, as stated above, is necessary. Often, the feeding
formula must be changed, and in some instances intravenous feedings may be necessary.
21.  The risks of enteral feedings are substantial, and can only be minimized to
achieve a favorable balance of risks and benefits for patients through careful decision
making, appropriate involvement of multidisciplinary medical expertise, and impeccable
administration technique and monitoring. These risks are especially formidable when
enteral feedings are initiated in starving individuals. Starvation can lead to organ atrophy
and atrophy of the absorptive lining of the gastrointestinal tract. In these circumstances,
feeding of suboptimal formulas at suboptimal rates can actually worsen starvation and
organ dysfunction, with life-threatening consequences. Particularly well-described and
dangerous is development of the “refeeding syndrome.” This can develop when starved

patients who are severely energy-depleted are administered excessive energy substrates.
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As the body attempts to assimilate -his energy by creating high-energy phosphate
biochemical bonds, the body can require large amounts of phosphate (the whole body
phosphate content in starved people is low because of the depletion of hi gh-energy
phosphate bonds and phosphate rich protein stores in muscles and organs). Failure to
monitor phosphate levels and provide sufficient supplements can lead to
hypophosphatemia (low blood levels of phosphate) with resultant diaphragmatic failure
(causing respiratory distress) and hemolysis (life-threatening spontaneous breakdown of
red bload cells). Another feared element of the refeeding syndrome is the accumulation
of carbon dioxide in the blood. As starved patients are re-fed, the body “bums” the
administered energy, creating the high-energy phosphate bonds and in the process
generating carbon dioxide. The only way for the body to acutely get rid of the excess
carbon dioxide is to breathe it out. This requires increased respiratory effort, which may
not be achievable in severely starved patients because of hypophosphatemia and
starvation-induced muscular weakness and atrophy.

22. All of the risks described can and unfortunately do occur, though rarely,
when ill and starving patients are fed enterally under optimal conditions in a hospital
under the care and guidance of a multidisciplinary team of nutrition support professionals
with state-of-the-art monitoring techniques and processes available and with the trust and
support of the patient and family. Avoidable, potentially life-threatening risks are
engendered when this potentially life-saving but complex and invasive therapy is
attempted under less than optimal conditions.

23.  Thaveread the Declaration of MG J ay W. Hood, dated September 9, 2005,

that was submitted to the Court by the government in this case. I note that the affidavit
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does not set forth a detailed protocol demonstrating the type of care that is being provided
to detainees who are refusing to take food orally. Additionally, the affidavit fails to set
forth any protocol or standard of care for those detainees who have been placed on
enteral feeding. I also have read the regulations of the Bureau of Prisons (Title 28 of the
Code of Federal Regulations, Section 549.65) that Gen. Hood declares to be the “model”
for the program followed at the Guantanamo Bay detention facility for the treatment of
detainees participating in a hunger strike. This “mode],” however, fails to include a
necessary component. To the extent the treatment of detainees participating in a hunger
strike at Guantanamo is based exclusively on 28 C.F.R. § 549.65, and does not include
direct family involvement with the detainees and in their treatment, the treatment
program at Guantanamo is medically deficient and presents an imminent threat to the
health of the hunger-striking detainees. Family involvement in this treatment program is
not merely a nice gesture; it is, as noted in § 16 above, a crucial component of the
treatment program. For the detainees, é hunger strike undoubtedly represents an assertion
of control over what must otherwise seem to be a hopeless situation. Forced feeding
creates an additional psychological trauma by further wresting control from the detainees
over a basic bodily function and their own identity as independent beings. This family
invelvement can be life-saving when it re-establishes patient trust and supports the
patient to participate fully in decisions affecting his medical care, including the
acceptance of life-saving care. The treatment of detainees participating in a hunger strike
at Guantanamo does not, to my understanding, include direct family involvement with the
detainces and in their treatment. I note that the Bureau of Prisons regulations (28 C.F.R.

§§ 540.40 et seq.) authorize visits to inmates by family members, including (at 28 C.F.R.

10
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§ 540.50(b)) visits to inmates who are hospitalized. Thus, unlike Guantanamo, the
Bureau of Prisons expressly and appropriately allows for family involvement in the
treatment program for hunger-striking inmates.

24. Without access to the medical records of detainees participating in a hunger
strike, and periodic reports concerning the treatment of those detainees, it is not possible
for the detainees’ counsel (or this Court) to determine if the detainee is receiving
adequate medical treatment to prevent death or to determine even whether the standard of
care as set forth in Gen. Hood’s affidavit is being followed. I note that the Bureau of
Prisons regulations (at 28 C.F.R. § 513.42) expressly grant inmates, and presumably their
representatives, access to their medical records, including laboratory reports, outpatient
notes, consultation reports, narrative summaries or reports by a specialist, operative
reports by the physician, summaries by specialists as the result of laberatory analysis, and
in-patient progress reports. Such access to medical records by qualified medical

personnel who are independent of the detaining authorities is particularly important when

a prisoner is undergoing treatment for participation in a hynger strike
Dxid A7 August, M.D.

Dated: October 17, 2005

11
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