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IN THE UNITED 874 7ES DISTRICT COURF— ———
'FOR THE DiSTRICT OF COLUMBIA

HANI SALEH RASHID ABDULLA i, )
et al., SRR
)
Peﬂrianers, )
)
. | ) No.05-00023 (RWR)
R L -‘—’ EE : :

GEORGEW.BUSH, etal, . =~ vy 0 )
J
Respondents _ }

REPLY BREF W SU?%RI‘ OF ..

MOTION FOR ACCESS T0 HILTON DECLARATION
Petitioner Hand Saleh Ras.b;d Abdullah 18 awa;o of the case law
concerzaing the deference the Couxs is required i sbow classification decisions

made by the Exccutive. This deference é;mizbi‘: s ulimited, however: the

govermment cannot pmtand that the sevelation of foeis, or sources and methods thet
are not actua!ly secret -: e '
investigative techuique 8s 0ld as phMomhy - must be protected lest the national
security interests-of the United Stutes s umpa..red Judging from the cxcerpts of
the affidavit the govmmgnt h.ss pace. vaiisble to counsel ~ with the express

limitation that it not be shared wvth any othet cmmei, even those with security

clearances, becausc 1t is 50 sensmve ﬁcatxon hara is far overbroad.
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Whatever deference thiz an? ﬁ:‘:.i.gh‘z owe to Executive decisions on
security cla,ssxﬁcahon, surely it owes mﬂe o7 ronE to the Executive's determination
ofa lawyu $ nwd 10 know fms whm“ are *cie'vam to federal court litigation.
Thcrc i8 Do reason to presume thnt thc (,entra} intelligence Agency bas superior
knowledge of the issues at stake i in thm lmsatxon what evidence may or may not
be important, or what is necessgry foi conosel t5 provide competent advice and

other representation. Here foo, tﬁ’.‘aﬁ:‘-‘cﬁ"mﬂl}" redacted copy of the declaration is

tellmg the CLA hes ccmcludad that Gounsel has 20 nssd to

,

The Court has ordercd the government to account for its handling of
evidence related to Mr: Abdullzk. Aitnough Mz. Hilton’s Declaration still has
:xcerpts to which counsel does noi have ascass, it appears that her search for -

relevant documenm Was, ot bmad ennaglh. Asis epsavent from his classified

oY bﬁﬁilah.was arrested with several other
i Ms. Hilton’s
Declaration does not indicate that her search for docnments covered this, or

perhaps other collective nemes, $hewmm< not £ have interviewed the persons

who interrogated suspects whose tnp&swua destroyed, to find out if evidence
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relevant to Mr. Abdullah or the group he iﬁs‘uccuscd of beionging to wag
mentioned. Perhaps, though, the mﬁmﬁrdmﬁsﬁ* 0:‘:. the Declaration eiplaa'n why
this is 50. |

Nearly three months ago, the Court grﬁé&‘ Respondcnts to filea report
on destruction of spoliation of evidence. The govmeht’s reluctance to comply
has taken two forms ~ first direct opposition in the form of a request to reconsider,
which was partially granted. Second, (hoagh, the'government has engaged in its
own passive aggressive version of bide-snd-seek, including, apparently, making
classifications decisions which sre, to judge from the excerpts made available to
counsel on special terms, nearly frivolous. 2 It is not clear éven .now whcthai' even
Respondents belicve that they have completed their obligations under this Court’s
orders. Perheps the classified portions'of fhie Declaration shed some light on this
as well.

In:the current:posture, am;nsei— has & need to know what steps
Respondents have taken to comply with the Court’s 2008 orders ~ even if the
Court bas relieved them, for the time bcmg, of reporting on their compliance with
the Court’s 2005 order. Counsel hisi:a Beegd to know what evidence, if any, has

been destroyed for two reasons. First, se we can advocate appropriate action to the

? In this catogory falls Ge deletion offg
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Court and second so we can try to mitigate the harm the government’s spoliation

has caused,
The motion should be granted fortbwith.
" Hegpon ' w.l}ygémittcd,
Shane Kadidsl (DC #454248) " 'H. Carpenter (DC #432004)
CENTER FOR CONSTITUTIONAL TON LLP
- RIGHTS | 600 Foutfeenth Street, N.W., Suite 500
666 Broadway, 7th Floor VWashington, DC 20005-2004
New York, New York 10012~ ‘Tel: (202) 2201452
Tel: (212) 6146439 * - Fax: (202) 220-1665

Fax: (212) 614-6499 : ,
E Stephen M. Truitt (DC # 13235)
Of Counsel for Petitioner 00 Fouricenth Street, N.W., Suite 500
~ Washington, DC 20005-2004
T Tel:(202) 220-1452
Fax: (202) 220-1665

"«hnsibphe”l Huber
PEPPER HAMILTON LLP
3000 Two Logan Squere
Eighteenth and Arch Streets

. Philadolphia, PA. 19103-2799
Tel: (215) §81-4000 -
Fax: (215) 9814750

Counsel for Petitioner

Dated: May 12, 2008
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