Case 1:04-cv-01254-HHK ~ Document 228 Filed 12/20/2007  Page 1 of 5

[APPROVED FOR PUBLIC FILING | - | | PO TTHE

. ¥ OFFICER

DECEMBER 20, 2007

o E (“CSRT ”) based 1ts cnemy combatant determmanon for Mr Hassen

: the CSRT’S cnemy combatant detenmnanon for Mr, Hassen,-

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

o _MAHMOAD ABDAH etal,, )
Petitmners, 2o el ey
V. .. ) . .Civ, No. 04-01254 (HHK)
- GEORGE W, BUSH, etal, =~ =~ )
‘Respondents. )
: )

- SUBMISSION OF CLASSIFIED INFORMATION IN SUPPORT OF
PETITIONERS’ EMERGENCY MOTION FOR INQUIRY INTO
RESPONDENTS’ COMPLIANCE WITH PRESERVATION ORDER

On December 9, 2007 petmoners ﬁled an emergency motlon (Doc 219) for an mqmry ,

',mto the govemment ] comphance w1th the Court’s preservatmn order of Ju:ne 10 2005 Class1— o

S :ﬁed mformatlon m the factual retum for peuuoner Mohammed Mohammed I—Iassen (ISN #681), )

..111ustrates the need for such an mquuy In partmular, the Combatant Status Rev1ew Tnbunal

The dlscussmn of the evxdence m Mr. Hassen s return is not meant to argue the ‘merits of

! Petitioners refer to “v1deo recordings” rather than “v1deotapes” because it.remains to be

established whether the videos destroyed by the CIA, or other video recordings, were videotapes
or digital video. Petitioners undefstand that, for technological reasons, it is more likely that cop-
.ies of the latter exist today than copies of the former.
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— As wrll be apparent, the govemment’s redac-
tions require detective work to get to the bottom of the classified: retum And itis 1mposs1ble t0»
determme whether the redactions conceal other relevant statements obtamed by torture
Because the Court already has these returns, and the. condmcns under whrch petrttoners
must prepare filings at the Secure Fac111ty are exceptronally drfﬁcult, petitioners ask the Court to
forgrve them for prov1d1ng c1tat10ns to matenals in the record without attaching the matenals' .
thenlselves 'as exllibits Petitioners are certainly prepared to submit exhioits if the Court requires.
Accordmg to the CSRT’s class1ﬁed summary of the basis for 1ts enemy combatant deter- '
mmatron and omitting Mr Hassen s account of events and his explanation for being in Paki- - .
stan® — Mr. Hassen is a citizen of Yemen w}to traveled to Pakistan i in early 2001 and was cap-
ture.d._.at the “Crescent "Mill’l ‘gue'sthouse:in Fa’iealabad Paktstan, — ‘
— (In Westem parlance a guesthouse isa boardmg house or inn.)
Mr. Hassen was 19 years old at the ttme of h1s capture . ‘ R
In its unclassified sumumary, .the CSRT stated thatdne basis .‘for ite enemy'combatant de-
termiuation for Mr. Hassen was a.stateruent attrlbuted to .“a.'sen'ior Al Qaida lieutenant” that he
bad “possibly seen” Mr. Hassen in Afghamstan The CSRT stated that another basrs for its én: ’

i emy combatant determmatron for Mr., Hassen was hrs alleged 1dent1ﬁcat1on by “a senior Al‘

2 Summanzed Detairiee Statement (unclassxﬁed) at 1 8 (Enc 3 of CSRT Decision Rﬁortil

see also id. at 8-16 isummanzed statement of witness called bi Mr. Hassen) See also

¥ Classified Summary § 1.c. (Enc. 2 of CSRT Decision Report); [N =t 1. We cite
only those exhibits on which the CSRT stated it relied. ‘ '

< .
d Unclassified Summary of Basis for Tribunal Decision (“Unclassxﬁed Summary’) 1[ 2
(first paragraph) (Enc. l of CSRT Decision Report)



Case 1:04-cv-01254-HHK  Document 228  Filed 12/20/2007 Page 3 of 5

Qaida lieutenant” frorﬁ a photograph as having been at the “Crescent Mill” guesthouse on Fais-

a. Presence in Afghanistan. According to the evidence on which the- CSRT relied, this

“senior Al Qaida lieutenant” identified Mr. Hassen from a photograph purportedly taken at the

‘guesthouse in Pakistan.’

© b, Presence at “Crescent Mill" guesthouse. As noted above,—.

& Unclassified Summary 9 2 (first .paragraph). Exhibit‘R—l, the Unclassified Summary of
Evidence, states that “[a] senior Al Qaida Lieutenant identified [Mr, Hassen] in a photo as hav-
ing possibly seen him [sic] in Afghanistan.” (Emphasis added.)

7 Unclassnﬁed Summary § 2 cites Ex. R-1, the Unclassified Summary of Evidence, which.
states that “[a] senior Al Qaida Lieutenant 1dent1ﬁed [Mr Hassen] in a photo as.having p0351bly
seen him [sic] in Afghanistan.” . . ,

8
9
10

n
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CSRT cites

To be clear, petitioners do not contend that the government’s destruction of the CIA

video recordings at issue necessarily violates the Court’s preservation order. Nor do petitioners

destruction of the CIA video recordings raises ‘an urgent question about the government’s com-

. * pliance (or non-compliance) with the Coyxrt".s pre's'ervaﬁon'order and the government’s independ-
- ent obligation to -preservé evidence. Ironically, the government insisted that a preseﬁaﬁoh order
was not needed ih light of its commitment to preserving evidence; and the government ridiculed -~ .

' pet’itionefs for spinning a “conspiracy theory” in requesting such an order,"*

T4 ~ In its memorandum opposing entry of a preservation order, the government admonished
the Court that “respondents are well aware of their obligation not to destroy evidence that may be
relevant in pending litigation.” Doc. 97, at 25. The government also reminded the Court that

“[a]dministrative agencies -are entitled to a presumption ‘that they will act properly and accord- .
L R . ‘ o ’ R . (continued. ..)
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The government's preservation of relevant evidence is obviously vital to petitioners’ -

casés, and inquiry into the government’s handling of such evidence cannot wait. When a party

admits to ‘having de’s‘troyed evidence, prompt inquiry is indispensable.

Subsequent representa-

tions by the party that it has not destroyed, or will not déstroy, other relevaﬁt evidence cannot

easily be credited. Nor can general investigations of the CIA’s destmcﬁdn of evidence underway

in other fénimg substitute for focused Jjudicial inquiry into the gofiemmenf’s handling of all evi

‘dence relevant to' this case. Finally, the .gm'/emmerit”s destruction of evidence is an especially

_ deep-affront to the Cou.rt warranting imme'diéte attention

WHEREFORE the Court should schedule a heanng to mqulre into .the govemment’ :

- comphance with the Court’s preservanon order.

Da.;ted:‘December 13,2007 a |

* Respectfully submitfed,
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ing to law,” id. (citation omitted). The government dismissed what it called petitioners’ “Com-
spiracy that respondents have a propensity to destroy evidence” on the ground that petitioners
had mustered in support of their theory “only” a document pointing to a cover-up of detainee.

. abuse in Irag. Id. at 24,



