
COMMENTS

KEY

· BLACK
–  Brief for the Respondents, Hamdi v. Rumsfeld, USSC No. 03-6696 (March 29, 2004)

· RED
–  Comments
Hamdi v. Rumsfeld, USSC No. 03-6696

BRIEF FOR THE RESPONDENTS ON THE MERITS
[9] * * * Petitioners’ purely legal challenges to Hamdi’s war-time detention are without merit. In our constitutional system, the responsibility for waging war is committed to the political branches. In time of war, the President, as Commander in Chief, has the authority to capture and detain enemy combatants for the duration of hostilities.

Let get this straight: THE PRESIDENT HAS NO AUTHORITY TO VIOLATE THE LAW, neither in peace nor in war. To suggest otherwise is a perversion of the U.S. Constitution that borders on idiocy or treason, because it represents nothing less than the abandonment of the Constitution itself in favor of the proposition it’s a good idea for the President to be a dictator who wields the power of life and death by fiat. 

Nor is Hamdi’s detention inconsistent with Article 5 of the GPW. The GPW is not self-executing and therefore does not confer any private rights that may be enforced in a habeas action. In any event, Article 5 applies only when there is “doubt” as to whether a detainee is entitled to prisoner-of-war (POW) privileges under the GPW. No such doubt exists here because the President has conclusively determined that al [10] Qaeda and Taliban detainees are not entitled to those privileges. Neither the GPW nor the military’s own regulations provide for any review of the military’s determination that an individual is an enemy combatant in the first place.

As my amicus brief pointed out, whether the conventions are self-executing or not (and I think it’s clear they are, despite the dishonest opinions of the 4th and DC Circuits to the contrary), 18 USC § 2441 plainly executes the treaties in any case, and violations of that statute are WAR CRIMES for which there is absolutely no form of executive or judicial immunity. This isn’t just an abuse of authority under false color of law, it’s a criminal conspiracy being aided and abetted by Federal judges.

Mr. Bush has no judicial authority whatever, and for him to attempt to exercise such authority unlawfully is a fundamental violation of the constitutional separation of powers; it’s a violation of Hague, Geneva, IMT, and 18 USC 2441; it’s unlawful command influence under the UCMJ; and it’s a tyrannical usurpation far worse than anything George III ever dreamed of doing.

[11] * * * The habeas statutes do not require a court to conduct evidentiary proceedings when, as here, a court may determine on the record before it that there is no cause for granting the writ. Walker v. Johnston, 312 U.S. 275 (1941). Nor does the Constitution guarantee captured enemy combatants an automatic or immediate right of access to counsel in a habeas proceeding such as this. A captured enemy combatant who is being detained during the conflict —and has not been charged with any crime— has no right under the law of war to meet with counsel to plot a legal strategy to secure his release. The Due Process Clause— which is interpreted in the light of that long-settled rule— does not supply any different guarantee. Moreover, granting enemy combatants an automatic right of access to counsel would interfere with the military’s compelling interest in gathering intelligence to further the war effort.

This all beside the point. Geneva provides that captured combatants are to be treated as POWs under the protections of GPW, and that anyone who isn’t a combatant is to be treated as a civilian entitled to the protections of GC or CA3. They say these detainees are combatants. GPW art. 5 says they are entitled to be treated as POWs until a competent tribunal finds otherwise, and the President has denied them a hearing on that question in violation of GPW art. 5 for precisely the purpose of denying them the protections of GPW.  End of story.

[13] * * * Article II, § 2, Cl. 1 of the Constitution states that “[t]he President shall be Commander in Chief of the Army and Navy of the United States.” As this Court observed in Johnson v. Eisentrager, 339 U.S. 763, 788 (1950), it is “of course” the case that the textual “grant of war power includes all that is necessary and proper for carrying [it] into execution.”

There is nothing “necessary or proper” about policies in direct violation of the law, and anyone who claims otherwise is unfit to hold any position of public trust, be it the Presidency, a seat in Congress, a seat on the Bench, or a license to practice law.

Do you think that’s going to far here? What would you think if the President decided it was “necessary and proper” to systematically gang rape the children of suspected terrorists? Or suppose he thought it “necessary and proper” to “authorize” lynchings according to popular passions?

Think any of that’s different, do you?  Pray tell––   What’s the difference?

And more to the point––   What basis for it is there in LAW?
I take it the words “necessary and proper” refer to something more than what a politician might think was prudent or not at given moment. Necessity is not a theory or precaution, it is an evident fact, and propriety is matter of law, not opinion.  Those words do not abolish limits, they IMPOSE THEM.

I’m absolutely sick of listening to the lies and excuses. This isn’t protecting us from anything— it’s the greatest danger we face, and in the historical context, it may very well be the greatest danger we have ever faced.

.

[14] It is well-settled that the President’s war powers include the authority to capture and detain enemy combatants in wartime, at least for the duration of a conflict. See Quirin, 317 U.S. at 30-31 & n.8; see also Duncan v. Kahanamoku, 327 U.S. 304, 313-314 (1946); 2 L. Oppenheim, International Law 308-309 (H. Lauterpacht ed., 5th ed. 1935); William Winthrop, Military Law and Precedents 788 (2d ed. 1920); J.A. 425-426.

No one questions that basic authority, but if this all so well settled, why isn’t the administration simply following the laws on the books?  Why do they need all these tortured rationalizations and fallacies to justify their double standards and lies? What’s being questioned is the legality of the policies of this administration: they have no authority to obstruct justice or commit war crimes, and that is all they are doing here. This country has the strongest military and the most sophisticated law enforcement system that has ever existed in history, and from day one these fools and been blubbering that they don’t have the tools to do their jobs.

[15] Second, detention enables the military to gather vital intelligence from captured combatants concerning the capabilities, internal operations, and intentions of the enemy. See Howard S. Levie, Prisoners of War in International Armed Conflict, 59 Int’l Law Studies 108-109 (U.S. Naval War College 1977); J.A. 347-351 (Woolfolk Decl.). Such intelligence-gathering is especially critical in the current conflict because of the unconventional way in which the enemy operates. See Part III.B, infra. The detention of captured combatants during an ongoing armed conflict “ ‘is neither a punishment nor an act of [16] vengeance,’ but rather a ‘simple war measure.’ ” J.A. 431 (quoting Winthrop, supra, at 788).5
5 Petitioners assert (Br. 20) that Hamdi’s detention is “criminal punishment.” But, as discussed above, the detention of enemy combatants has not “historically been regarded as a punishment” and is not designed to “promote the traditional aims of punishment.” Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-169 (1963). Hamdi is being held for the classic non-punitive purposes of wartime detention, and has not been charged with any war crime or domestic offense. In that respect, Hamdi’s situation is unlike that of the so-called “American Taliban” to whom petitioners compare Hamdi. See Pet. Br. 40 (arguing that John Walker Lindh’s case is “indistinguishable” from Hamdi’s). Unlike Hamdi, Lindh was charged with criminal offenses based on his association with the Taliban and, after pleading guilty to aiding the Taliban and using a weapon with the Taliban, Lindh was sentenced to 20 years’ imprisonment. […] Because Hamdi is not serving any criminal punishment, he may be released after the current hostilities end or at any point that the military determines such release is appropriate.

More idiocy – as if there’s anything simple about Guantanamo Bay or the administration’s egregious dishonesty and tortured legal sophistry. Had they simply followed the laws and military regulations in place on September 10, 2001, it’s unlikely that much of this would even be an issue. If these prisoners are combatants, then treat them as POWs lawfully – what could be simpler than that? There’s nothing simple about guilt by association or the presumption of guilt on suspicion based on hearsay evidence from unreliable sources, etc.

The conditions at Guantanamo Bay are clearly punitive – indeed, the treatement of prisoners at Guantanamo  is clearly a form of calculated psychological torture.
[19] * * * Especially in the case of foreign attack, the President’s authority to wage war is not dependent on “any special legislative authority.” The Prize Cases, 67 U.S. (2 Black) 635, 668 (1862). The Nation was viciously attacked on September 11, 2001; the President dispatched the armed forces with orders to destroy the organizations and individuals responsible for that attack; and, as Commander in Chief, the President may employ the armed forces “in the manner he may deem most effectual to harass and conquer and subdue the enemy.” Fleming, 50 U.S. (9 How.) at 615; see p. 13, supra. That includes the authority to engage in the time-honored and humanitarian practice of detaining enemy combatants captured in connection with the conflict, as opposed to subjecting such combatants to the more harmful consequences of war.

BS. They are abusing these prisoners in direct violation of the law, and in particular, International Humanitarian Law (Hague 1907 & Geneva 1949).  They have no such authority— they are in fact committing flagrant war crimes which are felonies under US law that potentially carry a life sentence or the death penalty.

[20] * * * In any event, Congress has affirmed the type of classic wartime detention at issue in this case.

Classic? Show me the precedents.

The Nazi’s and the Soviets? The North Vietnamese perhaps?

These people are being treated like animals in a zoo, and even if the Congress supported it unanimously, all that would do is make the entire Congress guilty of war crimes.  The laws in question cannot be repealed or suspended.

 As explained above, immediately following the September 11 attacks, Congress not only recognized by statute that “the President has authority under the Constitution to take action to deter and prevent acts of international terrorism against the United States,” but explicitly backed the President’s use of “all necessary and appropriate force” in connection with the current conflict. 115 Stat. 224. As the court of appeals explained, “capturing and detaining enemy combatants is an inherent part of warfare; the ‘necessary and appropriate force’ referenced in the congressional resolution necessarily includes the capture and detention of any and all hostile forces arrayed against our troops.” J.A. 435; see 03-1027 U.S. Br. 38-44, Rumsfeld v. Padilla (discussing authorization).

Congress has no authority to authorize a violation of law, and to suggest otherwise is to deny any rational concept of law. The US government is not the Mafia, and a government that operates like a Mafia is no government at all, no matter how many people voted for it… or how many Supreme Court justices pretend they did.

[22] * * *  Although they did not raise the claim in their habeas petition, petitioners argue (Br. 17-18) that Hamdi’s detention is barred by Article 5 of the GPW, 6 U.S.T. at 3322. That is [23] incorrect. To begin with, the GPW supplies no basis for granting habeas relief because it is not self-executing. J.A. 436; see Eisentrager, 339 U.S. at 789 n.14; 03-334 & 03-343 U.S. Br. 39 (citing authorities). Moreover, as the court of appeals explained, the fact that the habeas statute permits an individual to challenge his detention based on a violation of a treaty, 28 U.S.C. 2241, does not mean that a habeas petitioner may challenge his detention based on an alleged violation of a non-self-executing treaty like the GPW, which does not confer any privately enforceable rights. J.A. 437-438.

In any event, petitioners’ Article 5 claim fails for the same reason as their claim that Hamdi’s detention is inconsistent with the military’s regulations concerning POWs and other detainees. Br. 17-18 (citing Army Regulation, Enemy Prisoners of War, Retained Personnel, Civilian Internees and Other Detainees (1997) (C.A. App. 91-128)). Both Article 5 and the military’s regulations call for a military tribunal only when there is “doubt” as to an individual’s “legal status” under the GPW to receive POW privileges, and not as to each and every captured combatant. See Reg. 1-5a(2) (C.A. App. 96) (“All persons taken into custody by the U.S. forces will be provided the protections” afforded POWs “until some other legal status is determined by competent authority.”) (emphases added).8 In the case of Hamdi and the other al [24] Qaeda and Taliban detainees in the current conflict, there is no such doubt. The President—the highest “competent authority” on the subject—has conclusively determined that al Qaeda and Taliban detainees, including Hamdi, do not qualify for POW privileges under the GPW. J.A. 438-439.9 Furthermore, neither Article 5 nor the military’s regulations apply to the threshold determination whether an individual is in fact subject to capture and detention. As explained, they apply only to the determination whether a captured combatant is entitled to POW privileges under the GPW, which in turn is based on whether the combatant is a lawful or unlawful combatant. As the court of appeals explained, for purposes of this habeas petition, that is “a distinction without a difference, since the option to detain until the cessation of hostilities belongs to the executive in either case.” J.A. 438; see Quirin, 327 U.S. at 30-31.

8 The commentary accompanying Article 5 states that it was added to address the concern “that decisions which might have the gravest consequences should not be left to a single person, who might often be of subordinate rank.” Int’l Comm. of the Red Cross, Commentary III, Geneva Convention Relative to the Treatment of Prisoners of War 77 (Jean S. Pictet & Jean de Preux eds. 1960) (Commentary III) (emphases added). As discussed above, individuals, such as Hamdi, who have been taken into U.S. control in Afghanistan and ultimately designated for continued detention by the military are subjected to a detailed and multi-layered screening process. Moreover, as discussed in the text below, the President himself has made the only determination that is legally relevant for purposes of Article 5—i.e., that al Qaeda and Taliban detainees are not entitled to POW privileges under the GPW. See also No. 03-334 & 03-343 Br. for Amici Law Professors, Former Legal Advisers of the Department of State and Ambassadors et al. 20-24 (discussing Article 5 of GPW).

9 The President’s determination is based on the fact that al Qaeda and Taliban fighters systematically do not follow the law of war and therefore do not qualify as lawful combatants under Article 4 of the GPW, 6 U.S.T. at 3320, entitled to POW privileges. See Office of the White House Press Secretary, Fact Sheet, Status of Detainees at Guantanamo (Feb. 7, 2002); Department of Defense, Briefing on Detainee Operations (Feb. 13, 2004); 03-334 & 03-343 U.S. Br. 45 n.18. The determination whether captured enemy combatants are entitled to POW privileges under the GPW is a quintessential matter that the Constitution (not to mention the GPW) leaves to the political branches and, in particular, the President.

[26] * * * Respect for separation of powers and the limited institutional capabilities of courts in matters of military decision-making in connection with an ongoing conflict may well limit courts to the consideration of legal attacks on the detention of captured enemy combatants, such as those made by petitioners here and addressed in Part I above. This Court’s precedents are consistent with that understanding. For example, in In re Yamashita, supra, this Court considered the scope of judicial review in a habeas action challenging an enemy alien’s conviction and death sentence before a military commission. In rejecting that petition, the Court “emphasized” at the outset—relying on Quirin—“that on application for habeas corpus [in these circumstances] we are not concerned with the guilt or innocence of the [captured enemy combatants].” 327 U.S. at 8. Rather, the Court continued, “[t]he courts may inquire whether the detention complained of is within the authority of those detaining the petitioner,” and not whether the proper military authorities “have made a wrong decision on disputed facts.” Ibid. (emphasis added). See Eisentrager, 339 U.S. at 797 (Black, J., dissenting) (Judicial review of military charges “is of most limited scope”; “[w]e ask only whether the military tribunal was legally constituted and whether it had jurisdiction to impose punishment for the conduct charged.”).

What the facts show here is that the US government is committing war crimes against prisoners by policy under false color of authority. If the courts defer to that, then they are co-conspirators.

[27] * * * At most, however, in light of the fundamental separation-of- powers principles recognized by this Court’s decisions and discussed above, a court’s proper role in a habeas proceeding such as this would be to confirm that there is an adequate basis for the military’s determination that an individual is an enemy combatant. In particular, the court can ensure that the Executive’s articulated basis for detention is a lawful one and, for example, that the detained individual falls on the proper side of the line that divides this Court’s decisions in Milligan and Quirin. The court of appeals appropriately exercised such a role in this case and thereby avoided embroiling the courts in a factual dispute about a battlefield capture halfway around the world.

Baloney: the 4th and DC Circuits so-called “opinions” reflected nothing but prejudice and a complete disregard for the actual laws.

[32] * * * Taking account of petitioners’ own allegations and arguments in this case in determining the scope of the appropriate judicial review also conforms with the settled rule of restraint that a court should go no further than necessary to decide an issue before it. As this Court long ago observed, “[t]he best teaching of this Court’s experience admonishes us not to entertain constitutional questions in advance of the strictest necessity.” Parker v. Los Angeles County, 338 U.S. 327, 333 (1949); see also Spector Motor Service v. McLaughlin, 323 U.S. 101, 105 (1944) (“ ‘If there is one doctrine more deeply rooted than any other in the process of constitutional adjudication, it is that we ought not to pass on questions of constitutionality * * * unless such adjudication is unavoidable’ ”).

What’s interesting here is that in regard to GPW arts. 4 & 5, the courts didn’t rely on the administration’s obviously fraudulent interpretations of those two articles— instead, they based their rulings on the Constitutional doctrine concerning “self-executing treaties”. That’s equally fraudulent in this case, but has the advantage of being less obvious.

[37] * * * The habeas statutes allow for presenting facts or taking evidence only when necessary to enable a court to resolve the legality of the challenged detention.

Great: let’s indict Bush and all the other criminals in this administration for war crimes pursuant to 18 USC 2441 get it resolved then.

[39] * * * There is no right under the law of war for an enemy combatant to meet with counsel to contest his wartime detention. Even lawful enemy combatants who are entitled to POW privileges under the GPW—which does not include the detainees in the current conflict, see note 9, supra—are not entitled to counsel to challenge their detention. Rather, Article 105 of the GPW provides only that a POW may be afforded counsel in the event that formal charges are initiated against him in a prosecution, underscoring that POWs [40] who have not been charged with specific war crimes enjoy no right to counsel to challenge their detention. 6 U.S.T. at 3317; see also Winthrop, supra, at 165 (even with respect to military commissions, “the admission of counsel for the accused in military cases, is not a right but a privilege only”). The enemy combatants in Quirin were charged with violations of the law of war and of the Articles of War— offenses punishable by death—and tried before a military commission. 317 U.S. at 22-23. Accordingly, they were provided counsel by the military to aid in preparing a response to those charges. Hamdi, by contrast, has not been charged with any offense and has not been subjected to any military trial or punishment. Rather, as discussed, he is simply being detained during the conflict as a simple war measure.

[42] * * * The military has learned that creating a relationship of trust and dependency between a questioner and a detainee is of “paramount importance” to successful intelligence gather- [43] ing. J.A. 349. The formation of such a relationship takes time and varies from one detainee to another, but when such a relationship is formed, critical intelligence may be—and has been—gathered.

This is nothing but an excuse for torture and coercion. No prisoner is under any obligation to give any information at all beyond name, rank, and serial number, and trying to coerce or intimidate them is a crime.

[44] * * * Such access, automatic and as of right, would defeat one of the critical purposes of detaining the enemy.20
In this extraordinarily sensitive national security context, the Court should be wary of adopting a means of testing the validity of an enemy combatant’s detention that defeats one of the important military functions served by that detention, even when, as here, the Executive has supplied the factual basis for the detention and a court has determined that it is lawful.

20 The military has a unique institutional capacity to make wartime determinations about when granting such a detainee access to counsel would interfere with intelligence-gathering efforts or other national-security concerns. As Judge Randolph recently observed, “[t]he level of threat a detainee poses to United States interests, the amount of intelligence a detainee might be able to provide, the conditions under which the detainee may be willing to cooperate, the disruption visits from family members and lawyers might cause—these types of judgments have traditionally been left to the exclusive discretion of the Executive Branch, and there they should remain.” Al Odah v. United States, 321 F.3d 1134, 1150 (D.C. Cir.) (concurring), cert. granted, 124 S. Ct. 534 (2003).
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