Reliance on Johnson v. Eisentrager is Plain Error

By Donald G. Rehkopf, Jr. 1

Eisentrager 2 is a relic of a by-gone era of jurisprudence and has absolutely no impact on Al Odah, Rasul, or any other case. Fundamental constitutional law mandates that:

The constitution of the United States declares a treaty to be the supreme law of the land. Of consequence its obligation on the courts of the United States must be admitted. 3

The International Covenant on Civil and Political Rights, 4 ["ICCPR"] of which the United States is a signatory, supercedes any efficacy Eisentrager ever had in the context of creating distinctions between "aliens" and citizens for habeas corpus purposes. During the Senate's "advice and consent" debate prior to ratification in 1992, Senator Pell observed, "The covenant is rooted in Western democratic traditions and values. It guarantees basic rights and freedoms consistent with our own Constitution and Bill of Rights." [emphasis added] 5 Senator Moynihan expressed the same view, "This covenant reflects the principles articulated in our own Bill of Rights." 6 While the United States entered a number of "reservations" 7 no reservations were given to the following provisions of the ICCPR: 

Article 2, Section 1: "Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race . . . national or social origin, property, birth or other status." [emphasis added].

Article 9, Section 4: Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, in order that court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful." [emphasis added].

Article 14, Section 1: "All persons shall be equal before the courts and tribunals. . . ." [emphasis added].

Article 26: "All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race. . . national or social origin . . ." [emphasis added]. 8

 
It might be argued that the Senate's "Understanding" permits the government to declare that equality may be excepted here. However, in the absence of a formal "Reservation," such a declaration cannot destroy an individual's rights under Articles 9 and 14 above, viz., that the Courts of the United States must consider Petitioners' habeas corpus applications. The ICCPR, as the "supreme law of the land" overruled Eisentrager's notions of citizen superiority – at least with respect to access to the Courts where illegal "detention" is alleged.

As noted above, due to the unique territorial aspects of our leasehold at Guantanamo Bay, coupled with the clear provisions of the ICCPR cited above, the court below clearly erred in its determination that "sovereignty" considerations deprived it of jurisdiction over the petitioners' claims of illegal detention. The ICCPR does not automatically mandate the petitioners' release herein, because it is clear that such a function is reserved to the judiciary after ascertaining the legality of the detention. Thus, by virtue of the ICCPR, the court below in Al Odah / Rasul unquestionably had "jurisdiction" pursuant to 28 U.S.C. § 1331, as well as  18 U.S.C. § 2441(c) (1), (3) and (4), and its decision to the contrary should be reversed.
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